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WHERE NOTHING BUT Al-Wheel-Driu 
COULD GET THROUGH 


Out in the Imperial Valley of California, the public owned utility which diverts 


and distributes irrigation water to 500,000 acres of farm lands, had a not un- 
common problem. Some method of keeping down the rank growth of weeds 
and moss on the ditch banks had to be found, to prevent choking up the 
channels and retarding the flow of water. 

Solution of the problem was found in equipping a fleet of Marmon-Herring- 
ton All-Wheel-Drive converted Ford trucks with flame throwers. With ability 
to travel through the soft weed-covered ground, up and down the ditch banks, 
the Marmon-Herringtons enable the weed-burning crews to keep the vegeta- 
tion under control over 3,000 miles of ditches. 

Here, as in laying and servicing water mains, stringing and maintaining 
power, light, telephone and telegraph lines, and in oil production, road con- 
struction, snow removal, etc., Marmon-Herrington A//-Wheel-Drive makes an 
important contribution to America’s internal war program. If interested, write 
for literature. 


* BACK THE ATTACK + BUY MORE BONDS 


MARMON-HERRINGTON 


wAU-Wheel-Duve 


MARMON-HERRINGTON, INC., Indianapolis 7, Indiana 
Cable Address: MARTON 
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Appliance manufacturers, jobbers, dealers, and fuel suppliers, now mainly concerned 
with our total war effort, must also be awake to planning for post-war business. The entire 
gas industry confidently looks forward to an era of increased prosperity, the extension of 
areas served by natural gas, and greater developments in the use of manufactured and 
liquid gases. 


We at Barber long ago subordinated our customary line to the making of important 
aircraft parts, but have been able to retain intact our shop equipment and key staff, so 
that the transition back to our regular production will be facilitated. Refinements of de- 
sign in burners and regulators, as well as better production methods, worked out by Bar- 
ber during this wartime production period, will later enhance. the value of ail Barber 
products. 


Barber Burners and Regulators are today available only in accordance with Federal 
restrictions. For new. uses and new business on conversion burners, appliance burners, 
and pressure regulators, when normal conditions are restored—let Barber engineers plan 
with you NOW. Be ready to get your share of the coming peace-time prosperity. 


Write for complete catalog on all Barber products. 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


SARBER BURNERS 
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Instant 
turn of this 
cam plate sets 


workholder 
No. 65R is made in 6 mod- 


els to meet your needs. 


Spin it up 
—move pin 
—spin it down— 
a 10 second 


Adjus Smont and you cut 


micrometer-perfect 
to thread 1 to 2 pipe threads with this 


FeiFeaib No. 65R 


@ It’s almost automatic—it’s a pleas- threads you’re proud of. Rugged 
ri to use. Self-contained, a simple _steel-and-malleable construction as- 
second adjustment prepares it t0' sures you extra long tool life. Don’t 


thread 1”, 14%”, 1%” or 2” pipe. $ ; 
Mistake-proof workholder sets to miss the advantages of this most 


size instantly—no bushings. High- ™odern threader—ask to see it at 
speed steel dies cut precision your Supply House. 
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Pages with 


T is really remarkable how many people 

nowadays are in favor of “free private 
enterprise’ and the necessity for protecting 
it as an American institution in the postwar 
period. 


OvER a year ago it took a fairly courageous 
person to speak out in favor of free private 
enterprise in any company composed of self- 
styled liberals and intellectuals. The voices 
so speaking were few and far between, and at 
times sounded like voices crying in the wilder- 
ness. Eric Johnston, head of the U. S. Cham- 
ber of Commerce, and a handful of others 
made up the small but valiant band. Today, 
all is reversed. The Senate postwar planning 
committee is in favor of free private enter- 
prise. So is the so-called “Truman com- 
mittee” of the Senate, which has heretofore 
been quite critical of war activities of Amer- 
ican industries 


TuHE President’s own official postwar ad- 
viser, Bernard M. Baruch, recently came out 
strongly for private enterprise. And lo and 
behold, even Earl Browder, titular head of the 
Communist group (formerly party) of Amer- 
ica, has recently discovered a sudden fond- 


seen 


E. F. DOWNS. 


The railroads cannot live on compliments. But 
they need only the assurance of sensible eco- 
nomic policy. 


(SEE Pace 472) 
APR. 13; 1944 


the Editors 
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Ss. J. KONENKAMP 


Will postwar transportation pay for itself or 
become a public charge? 


(SEE Pace 472) 


ness for the traditional American system of 
free private enterprise. 


SKEPTICS, however, are already wondering 
how long this almost unanimity of approval 
will last. Cynics are pointing out that it is 
an election year; and more sophisticated busi- 
nessmen are beginning to look a little more 
sharply at the many new-made friends of 
American business. They would like to see 
more tangible evidence of affection, in such 
form as removal of tax discrimination and 
the curtailment of certain socialistic trends 
which have never seemed to be in the best 
interest of private enterprise. 


Tue blunt truth of the matter is: If free 
private enterprise is to flourish in the postwar 
world, it will have to be assured of an atmos- 
phere in which it can flourish. Despite its 
inherent vigor and record of past accom- 
plishment, free private enterprise cannot thrive 
on stony soil or ‘without nourishment and 
proper care. Every time the Federal or local 
government takes steps which discriminate in 
tavor of tax-eating government enterprise, it 
puts another burden on tax-paying private 
enterprise. Given a sufficient accumulation 0 
such burdens, the balance of our national 
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4Riley Boiler Units Installed in 
past 9 years by this company 


170,000 Ibs. of steam per hour 
675 Ibs. Pressure 
650° F. Temperature 


Fired by Riley Pulverizersand 
Burner 





the past nine years one of the country’s largest chemical companies 

six different orders with Riley for 14 Riley Steam Generating Units 

a combined steam capacity of 1,920,000 lbs. of steam per hour—evidence 

the complete satisfaction being obtained from Riley Steam Generating 
Fuel Burning equipment. 


i ® a. WY COMPLETE STEAM GENERATING UNITS 


KER CORPORATION, WORCESTER, MASS. STEEL-CLAD INSULATED SETTINGS - FLUE GAS SCRUBBERS . 
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8 PAGES WITH THE EDITORS (Continued) 


economy can be finally swung towards social- 
ism, no matter how loudly the hymns of praise 
may be sung in favor of good old free pri- 
vate enterprise. As a tired old actor once re- 
marked: “I have tried so often to live on 
bouquets and mash notes that I have finally 
lost all appetite for them.” 


* 


O industry that will certainly be en- 
titled to some postwar consideration, if 
it is to survive and operate in the manner to 
which the rest of us have become accustomed, 
is the American railroad industry. Some of 
the very people who are throwing their caps 
in the air over the magnificent war job which 
the railroads are doing, are also dreaming up 
fantastic postwar plans for flivver planes, 
helicopters, and cargo air transport—not to 
mention the expensive waterway projects, 
highways, and oriental pipe lines—which, if 
feasible, would leave the railroads about as 
much business as the carriage of sand, gravel, 
and coal enough to fire their own engines. 


It goes without saying, of course, that the 
railroads are no more entitled to a regulatory 
wall protecting them against the improvement 
of competitive techniques, than any other 
obsolete industry would be entitled to arti- 
ficial support through sky-scraping protective 
tariffs. But, on the other hand, the railroads 
have every right to expect that, unless and 
until such a time as various competitive trans- 
portation developments are shown to be equal, 
if not superior, in terms of relative service 
rates, tax-paying ability, etc., they—the rail- 
roads—should be permitted to continue to do 
business at the old stand. This, without hav- 
ing to contribute (along with millions of 
other American taxpayers) to subsidies to 
float somebody’s dream boat. 


R. M. TOWNSEND 


Is American public utility genius an export- 
able commodity? 


(See Pace 485) 
APR.. 13, 1944 


ALFRED M. COOPER 
war has come home to publicly owned 
utility employees of Los Angeles. 
(See Pace 465) 


The 


In this issue (beginning page 472) two 
realistic students of transportation economics, 
one an engineer and one a lawyer, examine the 
confused situation which faces the American 
railroads .in the postwar world. In a sub- 
sequent article these same authors, E. 
Downs and S. J. KonENKaAmp, will present a 
similar analysis of other established forms of 
public transportation, including local and in- 
terurban carriers. Both live in Chicago. 


bd 


M. TowNsEND, author of the current 
R: article on postwar markets for electrical 
goods, is a veteran advertising man with ex- 
perience in various branches of the utility field, 
including the marketing of electrical goods. 
In a forthcoming issue another article by Mr. 
TOWNSEND will review the announced Federal 
program of postwar irrigation and flood-con- 
trol projects, with particular attention to pro- 
posed Missouri basin developments. 


¥ 


HE opening article in this issue deals with 

the recent strike among employees of the 
Los Angeles municipal power bureau, which 
resulted in the necessity for the Army taking 
control in order to continue operations. ALFRED 
M. Cooper, professional writer now residing in 
Temecula, California, is the author. 


THE next number of this magazine will be 
out April 27th. 


Ic CaetGie- 
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Way is printing so important in your calculating work? Because 
it’s printing, a feature exclusive with the Remington Rand Print- 
ing Calculator, that can save you figuring time, stretch your 
manpower, expedite your work. Here is the only calculator that 
prints as it multiplies electrically, prints as it divides automatically 
... the only calculator that is also a complete listing adding ma- 
chine. No re-run for proof ...no duplicate machine operations ... 
no time-wasteful copying from dials. And with every rapid opera- 
tion, the printed tape provides a permanent record of accuracy! 
Call our nearest offkee or a demonstration of the Printing Calcu- 
lator. Take a look at the simplest operating machine that ever 
clicked off a calculation. See for yourself the clear, compact key- 
board that invites touch-typing speed. Learn why the Printing Cal- 
culator has been so scidiely skopten for costs, estimates, invoices, 
payrolls, inventories, taxes, formulas, and percentage problems 
of all kinds. 


This machine available on WPB Approval, to help con- 
serve manpower, expedite war work, maintain necessary 
civilian economy. Talk it over with our Representative. 


More than a calcula- 
tor. More than an 
adding machine. 
Truly a complete 
figuring machine. 


No specialized train- 
ing required. Anyone 
can easily operate it. 


ty Reminglon Read 


he only PRINTING calculator with automatic division 
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LCAN ENGINEERED SOOT BLOWER INSTALLATIONS 


new VULCAN catalog fully describing VULCAN equipment appears in the 
1944 Sweets, and a copy is available on your request. 


LCAN SOOT BLOWER CORPORATION, DU BOIS, PENNA. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MonrTAIGNE 





“Management’s first step in handling a case before the 
War Labor Board, in my opinioon, is to do everything 
possible to avoid getting there.” 


ip 
“Original cost’ [as defined by FPC] is one of the 
warped and socialistic philosophies of regulation born out 
of Washington’s recently engendered political miasma.” 


ip 

“... organized labor has done more on its own account 
to solve man-power problems in war production than all 
the various bureaus and agencies of the government com- 
bined.” 

, 

“The nature of the economy of this country for many 
years to come will depend upon the policies and decisions 
which are to be followed in the demobilization. The 
economic life of this nation must not be permitted to be- 
come dependent on Washington directives for peace as it 
has been for war.” 


5 


“To regulate the peace-time economy [after the war] 
in detail would be ‘o do irreparable injury to the free 
enterprise system in the United States. Regimentation 
would almost certainly tend to choke off new competi- 
tion and to drain away the personal initiative which has 
been and is a source of ever-renewed strength to the 
nation.” 


» 


“At a stroke of the pen new directions are issued, and 
the citizens must look to the Federal Register to discover 
the new laws under which they must operate. No pro- 
cedure in modern government has greater potentialities 
for destroying the democratic process than this centraliza- 
tion’ of authority in the all-powerful commission and 
governmental agency.” 


sd 


“Cleavage as to the objectives for postwar or means 
of their attainment might well ruin America. If we can 
establish sufficient basic agreement, we can lay a fair 
and honest foundation upon which the major groups of 
the country can get together periodically for discussions 
that will iron out differences, clarify misunderstandings, 
and be of great aid in bringing about a still better 
America than we have ever known in the past.” 


12 
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Norden Bombsights 


Years of experience in precision 
manufacturing are enabling Bur- 
foughs to produce and deliver the 
famous Norden bombsight—one 
of the most precise instruments 
used in modern warfare. 


New figuring and accounting 
machines are also being produced 
by Burroughs for the Army, Navy, 
U.S. Government and other enter- 
Prises whose needs are approved 
by the War Production Board. 


Public Utilities Fortnightly 


WHEREVER THEY FIGHT 


To make our armies, in action all over the globe, 
the best fed of ai] armies is the tough task of the 
Army Service Forces. It calls for an infinite amount 
of patient, precise planning. 


In army planning, men and foods are translated 
into figures. Figuring apportions those foods to 
the men, wherever they are, in scientifically bal- 
anced rations. The fighting trim of our fighting 
men depends on facts and figures and figuring. 

Thousands of Burroughs adding, calculating and 
accounting machines are now engaged in figuring 
vital to the war, just as Burroughs machines were 
used in peacetime—to save time and manpower 
by expediting work, contributing to accuracy. 
BURROUGHS ADDING MACHINE CO., DETROIT 32 


Burroughs 


GURING, ACCOUNTING AND STATISTICAL MACHINES © NATIONWIDE MAINTENANCE SERVICE © BUSINESS MACHINE SUPPLIES 
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REMARKABLE REMARKS—( Continued) 


Joun W. BrIcKER “The source of strength of the autocrat is secrecy, © 
Governor of Ohio. Propaganda is a device to conceal weakness and shows ~ 
distrust of our people. Censorship is an expression of ~ 
fear. Those in power may fear to face the next election © 
under the bright light of a free press revealing:all. the | 
news.” ae 


% 


» 


WENDELL L. WILLKIE “When will the day come that is exactly suited for ~ 
Former president, Commonwealth the transfer of any government to new haunts? Does this | 
& Southern Corporation. mean ... that administrations should never change, be- 3 

‘4 cause change should not be attempted at any but a placid : 

hour? Such a decision would mean an end of democracy, 7 

For you and I will never see in our time a placid hour,” ~ 


5 


Patrick A. McCarran “Dictatorship is not always a creature of war ; sometimes 
U.S. Senator from Nevada. it comes tiptoeing s‘ealthily upon an unsuspecting people 
in time of peace; and sometimes it is builded secretly by 
the people themselves, unknowing the potentialities of 
what they create; until like Frankenstein’s monster, sim- 
ilarly builded, it is unleashed to accomplish the enslave- 

ment or destruction of its creator.” 


¥ 


BEARDSLEY RUML “We must not expect too much from a public works 
Chairman, Federal Reserve Bank program as a general support for high employment. If 
of New York. we believe in the policy of no wasteful public expenditure 
and no spending for its own sake, the administrative and 
technical difficulties make proper timing extremely diffi- 
cult and reduce the potential volume well below the re- 
quirements of a true depression. Public works alone can- ~ 
not do the job.” 


ote neai 


ia 


HERBERT F, GoopricH “No code, however good, can cover ail possible situ- 
Judge, U. S. Circuit Court of ations and remove all the legal risks of business life, — 
Appeals. Human affairs have a way of getting beyond the imagina- 
tion of any group which sits down to provide for future 
contingencies. Furthermore, it seems impossible to find 
language so clear that honest disputes may not arise con- 
cerning its meaning. But the fact that complete clarity 
and certainty cannot be ever obtained in the law does not 
mean that it is not highly important to get as much as 
we can.” 
> i st 
rame 
L. M. Betts “Except for the man-power problem, the railroad pic- sion 1 
Manager, car service division, ture looks much brighter than a year ago. The situation 
American Association of as to new cars and locomotives is more favorable. Some Gaske 
Railroads. 60,000 cars are in sight this year as compared with 28,000 —tak 
in 1943. Approximately 1,200 locomotives are expected 1 
; ; nstal 
to be built, while the number last year was 773. The gen- befor 
eral traffic level this year should not greatly exceed 1943, 
even with an accelerated war program. Shipper and gov- Hous! 
ernmental codperation for car efficiency never was better easily 
organized or more effectively employed.” 


APR. 13, 1944 RAI 
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ote neat, streamline 
ppearance—easily ac- 
pssible to inspection and 


lo superstructure nec- 
sary—easily mounted 
) wall or ceiling. Note 


quare as shown below. 














All stresses taken by mounting 
frame with insulators in compres- 
sion loading under all conditions. 


Gasketed covers are housings only, 
—take none of the stress. 


Installation and adjustment made 
before covers are put on. 


Housing covers can be removed 
easily for inspection. 








METAL ENCLOSED 


BUS—E1iminates 
Interphase Shorts. 
Expensive equipment investments may now be safe-guarded 





from interphase shorts often due to dust pocket flashovers 
in congested areas where*buses are exposed, or due to 


support structure failure. Here is a new outstanding design 


consistent in cost with any type of bus structure. 


pies anD INDUSTRIAL ENGINEERING CO. 








PA. ..... In Canada, EASTERN POWER DEVICES, Ltd., TORONTO 
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, ae 35,000,000 tons of coal — or picture 700,000 loaded coal 
cars stretching from New York to Cairo. Such is the aggregate of the 
amount of coal we can assume is being pulverized in a single year by 
all the C-E Raymond Bowl Mills purchased to date. Obviously the 
figure is an approximation, but a conservative one, since it is based 
on an average of 5,400 operating hours for each mill — about 60% 
of the total number of available hours in one year. 

This grinding capacity serves to show the remarkable acceptance 
accorded the C-E Raymond Bowl Mill for pulverized coal fired 
installations. It is the more remarkable when you remember that 
the C-E Raymond Bowl Mill was placed on the market only 9 years 
ago. This is a strikingly brief period of time for a piece of major 
industrial equipment to win such widespread endorsement. But it’s 
a likely result of the superiority demonstrated by the C-E Raymond 
Bowl Mill in such desirable qualities as dependability, noiselessness, 
low power consumption and low maintenance expense. A-784 


®> COMBUSTION 
__ENGINEERING mp 


200 MADISON AVENUE NEW YORK 16, N.Y. 


Canadian Associates: COMBUSTION ENGINEERING CORPORATION LIMITED * Montreal + Toronte + Winnipeg ¢ Vencouver 
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.. HELPING TO MEET 
AMERICA’S WARTIME NEEDS 


DIELECTRIC STRENGTH of insulating liquids such as oil and Pyranol* 
can how be tested with greater speed and accuracy, using an im- 
proved 30,000-volt portable test set just developed by G.E. Self- 
contained and fully metal-enclosed, the tester can be used indoors. 
Test voltage is smoothly variable from 0 to 30,000 volts. When the 
sample under test breaks down, an automatic circuit breaker opens 
the circuit and protects the electrodes. 


AN 85 PER-CENT SAVING in cable copper was made 
by G-E engineers in equipping a new, marine re- 
pair-dock with the necessary a-c/d-c power supply. 
Instead of running multiple-cable ducts around the 
1000-foot dock, a single 2300-volt a-c network was 
installed, with power-outlet receptacles at conven- 
ient locations. At these points, portable motor-gener- 
ator sets or portable substations are employed as re- 
quired to meet the energy needs of any particular 
vessel, Yard cranes easily shift these “portables” 
to the points where cable connection is most con- 
veniently made to each ship. 


A PROTECTIVE FINISH for aluminum aircraft alloys is applied by 
means of “anodizing,” which builds up a corrosion- and abra- 
sion-resistant oxide film. To improve efficiency of the widely 
used chromic-acid anodizing baths, G.E. has introduced a group 
of 40-volt motor-generator sets with special characteristics, 
particularly as to the current over-load rating during the first 
phase of the anodizing cycle. Close voltage regulation and con- 
venient control—manual or automatic—are features of the set 
and its associated equipment. *Reg. U.S. Pat. Off. 





SERVICE ENGINEERS in the electric utility industry face a range of problems 
that’s broader than ever—advising on maintenance and repair—showing how 
to conserve power and materials—helping industry meet wartime tasks with 
the right electrical tools. In all these fields, General Electric has new ideas 
to offer, of which these four are typical examples. Your service work will be 
more productive as you keep in touch with what G.E. is doing. General 
Electric Company, Schenectady, New York. 
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AVE time for overburdened post offices and 
S avoid confusion by giving your mailroom 
personnel these new Postal Rates, effective 
March 26 


e FIRST CLASS LOCAL MAIL—Old rate of 2c 
per ounce increased to 3c. 

e AIR MAIL—Old rate of 6c per ounce increased 
to 8c. (Rate to and from overseas members 
of the Armed Forces is unchanged.) 

© PARCEL POST and OTHER FOURTH CLASS MAIL 
—Old rates increased 3%, or lc, whichever 
is greater. 

@ MONEY ORDERS, C.O.D., REGISTERED AND IN- 
SURED MAIL—Fces increased. 
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Illustration shows COMMERCIAL CONTROLS Postal Scale 


COMPLETE RATE CHART AVAILABLE 
A detailed schedule of new rates, suitable for 
your mailroom wall, is available without 
charge—phone our nearest office or write 
us direct. 

It is important that your mailroom gets this 
new information—also that your postal and 
parcel post scales have corrected charts—for 
the mailroom is “the heart of every office” 
upon which all departments depend. 

Plan now for an up-to-date, postwar mail- 
room with modern, mail-handling equipment 
—a CommenrciaAL CoNnTROLS specialist will 
help you. 


Attend the Annual Conference of the National Office 
Management Association, June 5, 6 and 7, New York, N. Y. 


COMMERCIAL CONTROLS 


Division of NATIONAL POSTAL METER COMPANY, 


INC. 


Rochester 2, N. Y.—Branches and Agencies in Principal Cities 
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iF YOU HA 


A MANPO 








« MM .. tetus help you. Our trained men and special equipment 
combine to help you meet today’s increased demand for 


power. Whether yours is a problem of erection or main- 
tenance . . . regardless of distance or terrain ... you'll find 


Hoosier service efficient and economical. 


SIER 
FERING CO. 


ERECTION and MAINTENANCE OF TRANSMISSION LINES 
NEW YORK 46 S. FIFTH ST., COLUMBUS, OHIO CHICAGO 
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Suddenly, a pack of sleek, hungry hunters hurtle out 
of the sun and pounce on their favorite prey—the 
Luftwaffe. They’re the newest American fighter 
planes. Piloted by the best fighters in the world, 
they’re as fast as lightning and as deadly as cobras... 
they hit like thunderbolts and fight like wildcats. 


Such planes are the result of the miracles worked by 

American industry. They are now going out to every 

fighting front .. . a vivid testimonial to the produc- 
IN PLANTS OF ALL TYPES tion achievement that has made them possible. 


TODD BURNERS The fighter plane was perhaps the toughest nut to 
ARE WORKING FOR VICTORY crack. But all along the line... tanks, ships, guns, 
Wherever trouble-free, depend- bombers... there were knotty problems that were 
able combustion of liquid and straightened out, overcome, because of the skill and 


gaseous fuels is a necessity... : : : 
on land or sea... Todd Burners the will of American industry. 


are delivering unsurpassed per- 


os in the production of TODD SHIPYARDS CORP ORATION 
eat and power. : (COMBUSTION EQUIPMENT DIVISION) 


601 West 26th Street, New York 1, N. Y. 


NEW YORK BROOKLYN HOBOKEN BARBER, N. J. 
SO. PORTLAND, GALVESTON HOUSTON MOBILE 
NEW ORLEANS LOS ANGELES SAN FRANCISCO 
SEATTLE TACOMA BUENOS AIRES _ LONDON: 


TODD BURNERS * * ON THE FIRING LINE OF AMERICA’S WAR PRODUCTION FRONT §@ 
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FIRST Choice in Critical Industries 


FIRST choice for controlling vital flow lines in U. S. Government fuel dumps. 


FIRST choice for drastic line service in synthetic rubber producing plants. 
FIRST choice for conquering abrasion in mud lines for rotary oil well drilling. 
FIRST choice in chemical plants for handling corrosive & erosive liquids & slurries. 
FIRST choice in petroleum refineries for handling high temperature hydrocarbons. 


FIRST choice on pipe lines for complete safety in handling oil, gas and gasoline. 


MERCO NORDSTROM VALVE COMPANY a Subsidiary of Pittsburgh Equitable Meter Co. 


Main Office: Pittsburgh, Pennsylvania @ Branches: Boston @ Buffalo @ Brooklyn @ Chicago 
Columbia, S. C. @ Houston @ Kansas City @ Los Angeles @ Atlanta @ New York @ Oakland 
Seattle @ Tulsa @ San Francisco 


NORDSTROM LUBRICATED VALVES 
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DU S T—UNDER CONTROL 


Dust is a natural nuisance, ever present throughout a 
changing universe where forces of disintegration and de- 
struction somehow intermingle with constructive processes, 
striking a balance to perpetuate our world in spite of the: 
“to dust returneth” pronouncement on all animate and 
inanimate things. 


If it were possible to make a complete analysis of every 
minute particle in a handful of city dust, we would likely 
find traces of all,the elements in varying proportions, and 
no small number of disease bearing bacteria, including 
many corrosive substances. If it were also possible to trace 
the source of each particle, it would present a series of 
pictures to challenge the imagination. 


Whatever else may be said of dust, in this instance we are 
concerned with its effect upon electrical contacting sur- 
faces. When dust is present, the efficiency of the contacts 
is impaired and the life of their usefulness is shortened. 
Where the dust is eliminated as in the case of a Mercoid 
hermeticalfy sealed mercury switch, the contacting sur- 
faces are always constant in their efficiency and the life of 
the switch is prolonged indefinitely. 


Mercoid Controls have an advantage, because they are 
equipped exclusively with Mercoid DUST-PROOF switches 
—hence the assurance of better control performance, 
longer control life and greater economy in control value, 
regardless of costs. 


THE MERCOID CORPORATION © 4213 BELMONT AVE. ¢ CHICAGO, ILL. 
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GYou Can Cut 


You reduce initial cost: extra 
engine, clutch and radiator are 
eliminated. Compressor operates direct 
from truck engine through the Davey 
Power Take-Off, enabling this eco- 
nomical unit to give you more air per 


Model 105 Davey Auto- 
Air on standard 1)4-ton 
truck for operating pneu- 
matic tools in heavy-duty 
service. 


You lower maintenance cost: ond 
engine requires less service than 
two, and only Davey guarantees com: 
pressor valves against breakage for th 
life of the unit. Cuts idle truck time, 


W 


attees: tevrcdiinit: saves manpower, too. this i 
certa 
@ You gain transport space: com- @ You get latest engineering de impo 
pressor occupies less than one- velopments in compressor design The 
third chassis space; takes men, materials to fit your requirements: Davey Auto 
and tools to the job in one trip, saving Air is available in 60, 105, 160, 210, of th 
extra-trip cost and time. and 315 cubic feet capacities. train 
speci 
Full specifications on _- 
the Auto-Air avail- We ° 
able. Write today for econ 
DAVEY CATALOG PAA D'S wi 
No. E-17 2 
Comyzesson Co. 
DAVEY ALSO MANUFACTURES A COMPLETE 
LINE OF PORTABLE AND STATIONARY KENT - OHIO 
COMPRESSORS * HEAVY DUTY TRUCK DEALERS IN 
POWER TAKE-OFFS * INDUSTRIAL PRINCIPAL CITIES 
COMPRESSORS * PNEUMATIC SAWS Bootes 
Thi. 
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SAVE 50% 
IN TIME AND MONEY WITH 











THE ONE-STEP METHOD 


OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 

We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Bostoa Chicago Detrolt Montreal Toronte 
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Deliver Maximum Ditch 
At Minimum Cost for: 
WATER—TELEPHONE—OIL—GAS— 
GASOLINE—SEWER—POWER 
and BUILDING FOUNDATIONS 





THE CLEVELAND TRENCHER COMPANY 
Pioneer of the Small Trencher 


Sales 


J0 ST. CLAIR AVENUE CLEVELAND,,.OHIO 


‘CLEVELANDS’ Save More...Because they Do More 
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ILDING WIRE - IMPERIAL NEOPRENE JACKETED PORTABLE CABLES 


CRESCENT 


SYNTHOL 
WIRES AND CABLES 


FOR LONG SERVICE 
UNDER DIFFICULT CONDITIONS 


SYNTHOL TYPE SN 
SMALL DIAMETER BUILDING WIRE 
is inherently moisture resistant, flame retarding, oil, chemical and 
sun proof. It has the smallest outside diameter for a given 


copper size, permitting more conductors in a given size conduit, 


is easy to fish, clean-stripping, SAFE and PERMANENT. 


SYNTHOL Machine Tool and Control 
WIRES AND CABLES 


The desirable characteristics of SYNTHOL insulation mentioned 
above are available in a wide range of sizes and number of 
conductors in permanently brilliant colors which are completely 
oil proof. 


CRESCENT INSULATED WIRE & CABLE CO. 


CRESCENT 


WIRE and CABLE 


Factory: TRENTON, N. J.— Stocks in Principal Cities 
MORED CABLE - RUBBER POWER CABLES - VARNISHED CAMBRIC CABLE 
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“Liberty Line’. 
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TRIDENT METER 


Your Trident representa- 
tive, with knowledge gained 

by many years as a meter 
Let ads specialist serving Water 
Works in his territory, is 


prepared to assist you in 
matters of 


. testing and repair 
methods 

. récord forms 

. meter shop layout 

. tools required 


and in other matters of 
meter shop practice related 
to the more efficient and 
profitable operation of your 
Meter Department. Even a 
Department operating only a 
hundred meters or so is not 
too small to profit by Trident 
Service. 














NEPTUNE METER COMPANY © 50 West 50th Street » New York 20, N. Y. 
Branch Offices in SAN F . 
DENVER. DALLAS. KANSAS CITY. LOUISVILLE. ATLANTA. BOSTON. 
Neptune Meters. Ltd.. Long Branch. Ont.. Canada 
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IF THERE IS ONE PREDOMINANT QUALITY in Elliott design of 
turbines or motors for auxiliary drives, it is in the Elliott practice 
of building extra performance ability into a machine, putting 
more than enough into a turbine or motor, rather than to skimp 
and shave materials and workmanship for a border-liné job. 
That is why Elliott turbines and motors make such acceptable 
auxiliary drives. They add extra stamina to the overall dependa- 
bility factor in a plant. 


Our photograph shows an all-Elliott job — a condenser with 
dual-driven circulating pump, illustrating a fine coordinated 
installation. The same sort of Elliott dual-drive dependability 
can be used on forced and induced draft fans, or with individual 
motor or turbine drives for boiler-feed pumps. 


don 


Elliott offers a complete line 
direct-drive or geared turbi 
and all types of motors adap 
to power plant auxiliary dri 
with especial emphasis on 
pole 3600-r.p.m. units. Elliott 
the drive you need. 


ELLIOTT COMP? 


JEANNETTE, PA. - RIDGWAY, PA. + SPRING 
DISTRICT OFFICES IN PRINCIPAL 

















Attilities Almanack 








—a 
Due to war-time travel restriction, conventions listed are subject to cancellation. 


+7 APRIL z 





{ Midwest Power Conference will be opened, Chicago, Ill., 1944. 
{ Nebraska Telephone Association starts session, Omaha, Neb., 1944. 





q Pg ee sg Advertising Program, Copy Group, will hold meeting, New York, 
pr. 








{ Electrochemical Society concludes spring meeting, Milwaukee, Wis., 1944. & 





Lr ay 8 Electric Institute will hold Technical Committee meetings, Chicago, Ill., May 
— 44. 





q United States Chamber of Commerce will convene, New York, N. Y., May 1-4, 1944. 





{ American Gas Association opens Distribution Conference, Cleveland, Ohio, 1944. 





9 Missouri Association of Public Utihties starts meeting, St. Louis, Mo., 1944. 
§ National Electrical Wholesalers start Second War Conference, ‘Chicago, Ill., 1944, 





4 United States geincetoet Telephone Association starts Spring Executives’ Confer- 
ence, Chicago, Iil., 1944. 





q Pennsylvania Gas Association will hold annual meeting, Philadelphia, Pa., May 2, 1944. 





q National gig Protection Association will hold session, Philadelphia, Pa., May @ 
8-11, 1944 





q National Electric Manufacturers’ Association starts convention, Chicago, Ill., 1944. 





{ American Gas Association, Natural Gas Department, will hold spring conference, 
French Lick, Ind., May 11-13, 1944. 





Ohio Independent Telephone Association opens meeting, Columbus, Ohio, 1944. 














% Gas and Electric Industry Accounting Conference begins, Cleveland, Ohio, 1944. 
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From Elsie Hafner, N. Y. 











Courtesy of New York Central System 
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Meaning of the Los Angeles 


Power Bureau Strike 


a 


There are a number of factors connected with that 
labor controversy which, 


declares the author, are 


unique and which are important to anyone interested 
in the question of public versus private ownership 
of our electric utilities. 


By ALFRED M. COOPER 


jority of the electric employees 

of the Department of Water and 
Power, city of Los Angeles, received 
nation-wide attention, but it is doubt- 
ful if its real significance was generally 
appreciated, even within the power in- 
dustry. There were a number of fac- 
ors in connection with this strike that 
ere unique, and which are important 
© anyone who is interested in the 
question of public versus private own- 
ership of our electric utilities. Very 


\ HE midwinter walkout of a ma- 
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few of these factors were given the 
emphasis they deserved in the press re- 
ports of the strike, but their implica- 
tions, as regards the future relationship 
of management and labor in publicly 
owned power bureaus, are extremely 
important. 

In the first place, as the labor lead- 
ers who called this walkout repeated- 
ly emphasized, the strike in questiqn 
was not primarily designed to secure 
higher wages or better working condi- 
tions for the employees involved. In- 
APR. 13, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


stead, the strike was intended as a pro- 
test of a faction of the departmental 
employees against a change in policy of 
the Los Angeles city administration 
toward the municipally owned power 
bureau. To the extent that this change 
of attitude at the city hall may reflect 
a nation-wide shift in sentiment in mat- 
ters pertaining to special privilege for 
groups of government employees, it 
may be worth while to review briefly 
the events that led up to this labor dis- 
pute. 

As is generally known, the Los An- 
geles Department of Water and Power 
is made up of two units, and, except for 
a brief period following World War I, 
these units operated independently 
until they were combined under one 
management a few months ago. During 
most of the life of this department, the 
bureau of waterworks and supply 
functioned under the management of 
H. A. Van Norman, and the bureau 
of power and light was managed by E. 
F. Scattergood. The municipal power 
bureau, although organized some years 
later than the water bureau, has for 
many years been the larger of the two, 
and for the greater part of its exist- 
ence it has been the dominant bureau 
of this department. 


HEN the New Deal administra- 

tion came into power in 1933, 
the Los Angeles power bureau, as the 
largest municipally owned electric util- 
ity in the country, received especial at- 
tention and recognition from those 
officials at Washington who favored 
widespread public ownership of our 
pyiblic utilities, and every effort was 
made to encourage the growth of this 
bureau. As a result (and because 
municipal ownership sentiment was 
APR. 13, 1944 


strong in southern California), not 
only was the municipal power bureau 
enabled to absorb the competing pri- 
vately owned electric company, and 
thus obtain a complete monopoly on all 
generation and distribution of power in 
the Los Angeles area, but the power 
bureau management also became a 
powerful factor in California politics. 
Like other well-disciplined political 
machines, its power to control and de- 
liver in a virtual block the numerous 
votes of city employees was known and 
respected. During the heyday of the 
New Deal it was a generally accepted 
axiom in Los Angeles political circles 
that no city councilman, mayor, or state 
legislator from local districts could be 
elected without first receiving the bless- 
ing of the “power bureau crowd,” and 
all candidates for office who could 
wangle such an endorsement made this 
their principal argument for election. 


i the period of the power 
bureau’s greatest prosperity, this 
bureau not only expanded rapidly in 
personnel and prestige, but its manage- 
ment persuaded a friendly board of 
commissioners to give it authority 
over those “joint” divisions of the de- 
partment — shops, commercial, pur- 
chasing, accounting, and so on—that 
served equally both the water and 
power bureaus of the department. 
Until quite recently, therefore, the 
city power bureau was the important 
three-fourths of the Department of 
Water and Power, and the water bu- 
reau a rather negligible quantity, both 
politically and administratively. 

In view of all this, it is not surprising 
to discover that the employees of this 
municipal power bureau eventually 
came to feel that they were a relative- 
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MEANING OF THE LOS ANGELES POWER BUREAU STRIKE 


ly privileged group of workers. Indi- 
vidually, these employees are fine arti- 
sans and conscientious workers, but 
collectively they were encouraged in 
the belief that they belonged to a rather 
select governing caste. During the de- 
pression years, and before Los An- 
geles became such a great aircraft and 
shipbuilding area in the country, these 
employees were higher than those in 
comparable jobs in private industry, 
and of course enjoyed much greater 
security in tenure of position. Also, 
each employee fully appreciated his 
importance as an active member of the 
controlling political machine in south- 
ern California. 

All of which brings us to the under- 
lying causes of the strike of these em- 
ployees of the power bureau against the 
city of Los Angeles. 


TT HE former mayor of Los Angeles, 
Frank Shaw, was elected to office 
under the sponsorship of the city power 
bureau, and, until his recall, faithfully 
supported this bureau. In the recall 
election of 1938, the present mayor, 
Fletcher Bowron, was elected, also as 
a “power bureau” nonpartisan candi- 
date, and during his first administra- 
tion was careful to appoint members to 
his water and power commission who 
were entirely acceptable to the manage- 
ment of the power bureau. 


The political prestige of the Los An- 
geles power bureau received its first 
severe setback when California elected 
a Republican governor in 1942. The 
bureau also was unfortunate at this 
time in losing as its directing head E. F. 
Scattergood, the founder and guiding 
spirit of the organization. And as Los 
Angeles mushroomed, almost over- 
night, into a great war-time industrial 
center, the employees of the power 
bureau found themselves once more a 
relatively underpaid group of civil 
service workers, politically unim- 
portant, economically overshadowed by 
the opulent defense worker, and faced 
with an astronomical increase in the 
cost of every necessity of life. 


it was at this unpleasant juncture 
that the Los Angeles city adminis- 
tration began a quiet reorganization 
of its water and power department. 
Certain commissioners were appointed 
to the 5-man commission that con- 
trolled the affairs of this department 
—men who did not carry the stamp of 
approval of the power bureau manage- 
ment. Both the mayor and a majority 
of the city council began to show dis- 
tinct conservative political tendencies, 
and this was reflected in the attitude 
of the city administration toward the 
New Deal-sponsored power bureau. As 
a coup d’ état the administration, upon 


e 


in 1933, the Los Angeles power bureau, as the largest mu- 


q “WHEN the New Deal administration came into power 


nicipally owned electric utility in the country, received 
especial attention and recognition from those officials at 
Washington who favored widespread public ownership of 
our public utilities, and every effort was made to encourage 


the growth of this bureau.” 
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the retirement of Scattergood’s suc- 
cessor, combined the two bureaus of the 
Department of Water and Power un- 
der one head, appointed H. A. Van 
Norman as general manager of the con- 
solidated bureaus, and the water and 
power board then elected James B. Ag- 
new, a businessman, as its president. 
The present city administration of Los 
Angeles is not opposed to municipal 
ownership of the city’s electric utilities, 
but it objects to control of municipal 
affairs by any subordinate bureau of 
that administration. 

For many years the Department of 
Water and Power has continued as an 
open-shop organization, with only the 
overhead and underground linemen, 
and certain of the shop employees, 
affiliated with labor unions. 


NTIL quite recently every effort 
of both the AFL and CIO to 
solidly organize the workers of this 
department, office, field, and shop, has 
failed, the principal agency for repre- 
sentation continuing to be an associa- 
tion of departmental employees. In 
view of the facts I have just outlined, 
however, it is not surprising that this 
organization has recently become more 
fertile ground for the activities of the 
labor organizer. Even so, the aversion 
of the employees to labor union affilia- 
tion is illustrated by the fact that only 
after the strike had been in effect for 
several days did a majority of the em- 
ployees finally leave their jobs. Nor is 
it surprising that the strikers were em- 
ployees of the power bureau rather 
than of the water bureau. 

It should now be apparent why the 
leaders of this strike reiterated that the 
employees’ grievance was not essen- 
tially one of wages, but was directed 
APR. 13, 1944 


rather at the policy of the city adminis- 
tration. Mayor Bowron took the 
familiar stand that no civil service 
employee has the right to strike, and 
particularly that there must be no 
work stoppages in an electric utility 
that serves such an important per- 
centage of America’s war industries. 
And this brings us to the second unique 
factor in this strike—despite the fact 
that the walkout directly threatened a 
shutdown of defense plants vital to the 
war effort, the Federal government 
failed to take prompt action to insure 
continuity of service to these plants. 


A soon as it became evident that any 
appeal to the strikers to return 
to their jobs was unavailing, Mayor 
Bowron requested the War Depart- 
ment to secure an executive order en- 
abling the Army to take over and op- 
erate the municipal power bureau at 
once. Despite repeated telegrams and 
a series of urgent telephone requests, 
however, no action was taken at 
Washington until a bit of unusual 
California weather created a serious 
emergency situation. 

At this juncture a severe storm 
struck Los Angeles and the accom- 
panying high winds caused extensive 
damage. With many distribution lines 


down, 125,000 homes in the area were j 


soon without electric service, more 
than 200 feeder war plants were shut 
down, and scores of small businesses 
were forced to close. Even in this 
serious emergency the strike commit- 
tee refused to permit the linemen to re- 
store service, and it was not until this 
situation had existed for three full 
days that the Army finally took over 
the power bureau and the strikers re- 
turned to work. It required an addi- 
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MEANING OF THE LOS ANGELES POWER BUREAU STRIKE 





Politics in Municipal Utility Management 


if 


‘... tt would be a splendid thing tf all governmental employees in the 


United States would learn that it is to their own best interest faithfully 

to serve ALL of the people who pay their salaries, and refuse to take an 

active part in promoting the political fortunes of any candidate for 

public office. In short, they should keep politics, as such, out of municipal 
utility management and employment.” 





tional forty-eight hours before service 
could be restored. 


yg was during this period of Federal 
hesitation that Mayor Bowron sent 
a telegram to William Green, president 
of the AFL, requesting that he use his 
influence to persuade the strikers to re- 
store service to the distressed com- 
munity. In this telegram the mayor 
urged that Mr. Green make an investi- 
gation to determine the “underlying 
causes of and conduct of the strike, to 
ascertain what part was played by a 
sinister local political clique, and if or- 
ganized labor was not used as an un- 
conscious tool to further their purpose 
to discredit the administration of the 
city department.” 

A rather amusing twist was given 
the situation when local CIO execu- 
tives sent an open letter to the embat- 
tled AFL, virtuously condemning the 
strike. 

The failure of the Federal govern- 
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ment to interfere in this strike until 
action could no longer be delayed is 
surprising to many persons in view of 
the fact that a rather remote threat of 
a strike on the part of our railroad 
brotherhoods sufficed to bring swift 
retaliatory action from government, in 
the form of confiscation of the rail- 
roads. Yet, despite the fact that every 
hour this walkout of governmental 
employees continued was fraught with 
real danger to the continuity of power 
in the Los Angeles industrial area, and 
regardless of Mayor Bowron’s pleas 
for Federal intervention, these city 
employees were permitted to continue 
their strike without governmental in- 
terference for a period of ten days. As 
a further comparison, how long would 
the government have maintained a 
hands-off policy if this war-time strike 
had occurred among the employees of 
a privately owned electric utility serv- 
ing such an important industrial area 
as Los Angeles? 
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ie a previous article in PuBLIc 
Utiuities FortNIGHTLY I pointed 
out that, regardless of any public ut- 
terances to the contrary, leaders of or- 
ganized labor very much prefer to deal 
with private employers rather than 
with government as an employer. This 
strike of the Los Angeles municipal 
power bureau employees is an excel- 
lent example of the disadvantages en- 
countered by a labor union when it at- 
tempts to dictate to any governmental 
organization. 

If this strike had occurred in a pri- 
vately owned utility instead of in a 
city-owned power bureau, public 
sympathy undoubtedly would have 
been more solidly behind the strikers. 
It is not so difficult in these days for an 
aroused public opinion to force the 
management of a private corporation 
to accede to union demands that may 
be unreasonable from the managerial 
viewpoint. It is much more difficult 
in a similar situation to persuade the 
electorate of any community that its 
duly elected officials are not acting in 
the best interests of that majority of 
the citizens who placed them in office. 

Furthermore, as in the instance in 
question, it is not unusual to witness 
a change of heart among public officials 
whenever these politicians become 
convinced that their constitutents 
have given evidence of a change in 
political belief. At a time when the 
Federal administration has seen fit to 
disassociate itself from the New Deal 
label, it is not surprising to discover 
that city and state administrations may 
be loath to continue favoring employee 
groups who have been so prominently 
identified with New Deal political 
activity. And, obviously, anything 
that reacts against the prestige of any 
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group of employees must make the ef- 
forts of the labor leader representing 
these workers just that much less like- 
ly to succeed in getting results. 


i the Los Angeles strike, for ex- 
ample, the labor leaders could win 
nothing worth while for the power 
bureau employees unless they suc- 
ceeded in forcing the mayor and city 
council to revise their entire attitude 
toward power bureau affairs. This 
would mean the appointment of new 
commissioners to the water and power 
board and, in all probability, the dis- 
solution of the unified department in- 
to its old unsatisfactory and uneco- 
nomical 2-bureau setup. Only by a 
genuine upsurge of strong public opin- 
ion could any city administration be 
persuaded so to reverse its position in 
a matter of policy on which it has gone 
publicly on record. And city adminis- 
trations are not in the habit of taking 
strong positions in regard to public 
affairs until they have satisfied them- 
selves that such action will receive the 
support of a majority of their constitu- 
ents. 

This strike in the country’s largest 
power bureau is of particular interest 
to the industry because, if it had been 
successful in its avowed intention of 
forcing a change in policy of the Los 
Angeles city administration, it might 
well have encouraged other govern- 
mental bureaus to attempt to exert 
similar pressure on the administration 
of other political subdivisions of the 
country for the private gain of the em 
ployees of these bureaus. 


HEN we consider the fine work 
that is being done by many pres- 
ent-day municipal and state adminis- 
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MEANING OF THE LOS ANGELES POWER BUREAU STRIKE 


trations in combating those concepts 
of government by bureaucracy that 
have been so apparent in our Federal 
administration in recent years, it is to 
be hoped that no group of govern- 
mental employees, nor any labor 
leader, ever will find it possible to dic- 
tate terms to the officials of our cities 
or states. 

It may be debatable whether the 
American people ever will generally 
subscribe to the thesis, first put forth 
by Calvin Coolidge when he was gov- 
ernor of Massachusetts, that govern- 
mental employees have no right to 
strike against government. If the ad- 
ministration of any political subdivi- 
sion should discriminate unfairly 


against its employees in matters per- 
taining to wages and working condi- 
tions, public opinion might be found 
supporting these employees in any ef- 


forts they might make to improve 
their situation. 

But when any group of governmen- 
tal employees within such a political 
subdivision strike for special privileges 
for their own particular group, at the 
expense of other employees and against 
the best interests of the community as 
a whole, it is unlikely that such pro- 
tests will receive wholehearted public 


support. It arrays the city employees 
against the citizens of the community 
generally. 

Perhaps the best lesson to be de- 
rived from the Los Angeles pow- 
er bureau strike is that it is at least 
difficult but perhaps not impossible for 
a group of local governmental em- 
ployees to use their essential occupa- 
tions to secure special privileges of any 
sort from their community. After all, 
when the issue is thus drawn, there are 
more voters off the city payroll than 
on it—so far, at least. 


oo — although this may be 
too much to hope for in an elec- 
tion year—it would be a splendid thing 
if all governmental employees in the 
United States would learn that it is 
to their own best interest faithfully to 
serve all of the people who pay their 
salaries, and refuse to take an active 
part in promoting the political fortunes 
of any candidate for public office. In 
short, they should keep politics, as 
such, out of municipal utility manage- 
ment and employment. If that is im- 
possible, maybe we have here demon- 
strated a potent argument for private 
ownership and operation of our mu- 
nicipal utilities. 





“ 


THINK the [Federal Power] Commission’s work, begin- 
ning particularly in 1938 and coming down to the 


period when WPB [War Production Board] had built up very 
considerable staffs at the end of 1941 and 1942, was the real 
explanation of the adequacy of power supply for the war ef- 
fort. I make that statement not solely on my authority as a 
member of the commission but also base it on a statement made 
by Mr. Krug of WPB ...in which he indicated his belief that 
it was the preliminary work of the commission through 1941 
which enabled the country to meet the war production effort 
without a shortage of power.” 
—LELAND OLDS, 
Chairman, Federal Power Commission. 
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American Railroads and 
The Postwar World 


Since the American railroads have been and are the backbone 

of the nation’s transportation system, shall their reward for a 

job well done, asks the author, be still more subsidy to rail com- 

petition, or may a rational and intelligent attitude toward trans- 
portation subsidies be expected? 


By E. F. DOWNS ann S. J. KONENKAMP 


OSTWAR plans are being prepared 
by over one hundred different 


governmental, quasi govern- 
mental, or private agencies. The 
prophets and seers promise that the 
world of tomorrow will be a composite 
of Paradise and the Diorama at the 
recent New York World’s Fair. Su- 
perairports are to be built for air liners, 
superhighways will stretch out endless- 
ly to tempt the driver of the supercar, 
and a super St. Lawrence seaway is 
promised. All this is to be done, say 
the planners, with an endless flow of 
governmental bounty. 

Every postwar planner should keep 
in mind certain maxims that seriously 
affect the welfare of the nation and 
the individual : 

Approaching problems of the fu- 


ture with the subsidy viewpoint, per 
se, is to favor a further extension of 
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the power of government over the in- 
dividual. 

Free enterprise cannot arise out of 
legislation that gives protection or spe- 
cial privilege. 

Governmental subsidies are the 
antithesis of individual enterprise. 

Money sunk by government in non- 
productive public works is not avail- 
able for investment in productive 
business. 

The expenditure of public funds 
does not, of itself, produce an asset. 


Planners have a tendency _to include 
in their recommendations every con- 
ceivable so-called public improvement 
which has been proposed by pressure 
groups. From such a stockpile of plans, 
political spenders have a wide choice 
for years to come. 

Today, we find a complete dis- 
regard for the hard realities of paying 
for war’s destruction as the planners 
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tell of the billions which should be paid 
out of taxes for new construction. 
Much of this is to be spent for hard- 
surfaced roads which are not needed 
and for airports to take care of heli- 
copters, which would join with the 
jeep in making common carriers a 
thing of the past. The basic thought in 
all such plans is subsidy. 

Since tightening our belts promises 
to be necessary not only for the dura- 
tion, but for a long period thereafter, 
any promise of grandiose postwar pub- 
lic works schemes seems to be the re- 
_ sult of slipshod economics and failure 
to be realistic. 

Although one circle of postwar plan- 
ners insists that the air age is here, 
superseding the automobile age, an- 
other school is equally voluble in al- 
leging the crying need for superhigh- 
ways, ostensibly to take care of the 
traffic that won’t be there. 

While the suppliers of steel hope to 
build superhighways, the automobile 
manufacturers hope to see all city 
dwellers driving to work, and the two 
industries are united in an effort to 
produce larger and heavier trucks. 


A FEw years back, planners were in- 

dulging in daydreaming. Fol- 
lowing New York’s lead, and policies 
laid down by the Public Roads Ad- 
ministration, tax spenders in Chicago 
proposed to pawn all motor-fuel taxes 
which might be collected within the 
next twenty years. With these as 
security, they planned to borrow $100,- 
000,000 for building superhighways to 
facilitate exit from the city. The ex- 
pense of maintaining existing streets 
and the proposed superhighways was 
ignored in the overwhelming obsession 
to spend. 
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It was pointed out in Railway Age 
for October. 2, 1943, that a national 
debt of $250,000,000,000 minimum 
can be expected at war’s end, and that 
an interest rate of less than 24 per cent 
is improbable. The following figures 
are summarized : 


Interest on national debt $6,000,000,000 
Military establishment to keep 
world peace 5,000,000,000 
Federal expenditure 1940 basis 3,000,000,000 
$14,000,000,000 
$5,000,000,000 


The point is made that if money for 
the proposed public works program 
cannot be derived from taxes, it would 
have to be secured from further debt 
increase or by selling government 
bonds which would likely have a mar- 
ket only in the banks. From this, the 
conclusion is drawn: 


Suggested public works 


Whence is it assumed the money for Fed- 
eral expenditures of $18,000,000,000 to $20,- 
,000,000 a year could be derived? The 
revenues of the Federal government in 1941 
were less than $7,500,000,000. Taxes in 1942 
were the highest prior to 1943; but revenues 
of the Federal government in 1942 were less 
than $13,000,000,000. It is inconceivable that 
in time of peace the people would tolerate 
taxes higher than in the war year 1942. 


_ o scapelegal aid to transportation 
is not new. The Romans used 
it, but in this country it stems directly 
from the interest which the Founding 
Fathers had in developing the rich 
western lands which were granted 
them as a bonus for their part in the 
War of the Revolution. The present 
government of the United States was 
only thirteen years old in 1802, but 
having been empowered by the Con- 
stitution of 1787 “to establish post 
offices and post roads,” it made the 
most of its opportunities by passing 
legislation which resulted in grants for 
the national road. With New Orleans 
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in the hands of the Spanish, and with 
rich and fertile virgin country west of 
the Alleghenies, a mere mountain 
range hardly could be expected to dis- 
courage Congress. Railroads were un- 
heard of, as were canal locks, so the 
ingenious solution accepted for reach- 
ing the western lands was a post road 
to transport freight and passengers 
over the mountains from the head- 
waters of one stream to the headwaters 
of the next. Waterways or highways 
have been “pork barrels” ever since. 

At the start of the present war in 
Europe, the United States and its in- 
dustries as a whole were unprepared 
for any emergencies, but we found our- 
selves cast in the role of supplying ma- 
tériel for the nations which later be- 
came our allies, and of hastily train- 
ing a fighting machine. 


HEN it was seen that our entry 

_ into war was inevitable, the 
United States Bureau of Public Roads, 
renamed the Public Roads Administra- 
tion, suddenly decided that the past 
twenty-five years of its existence had 
been futile, and that it would be neces- 
sary overnight to spend $300,000,000 


on roads for the armored forces then 
organizing. This organization’s past 
desire to build superhighways “into 
and through the heart of the city” for 
the purposes of “clearing slums,” “pro- 
viding national defense,” and of cre- 
ating a slight incremental market for 
the automobile industry, gave way to 
agitation for multi-lane, town-to-town 
highways and 4-lane access roads to 
military reservations. A new set of 
highway specifications appeared which 
rendered about one-fifth of existing 
trunk-line highways obsolete. 

The United States Commissioner 
of Public Roads had then just recently 
returned from a vacation trip to Eu- 
rope where he had been vastly im- 
pressed with the German system of 
military superhighways. When he 
found his first dream of a 14,000-mile 
toll superhighway system in the United 
States promising an annual operating 
deficit of $100,000,000, he decided 
that the nation should build twice this 
mileage of free superhighways and 
double the national debt to make a 
slight increase possible in the domestic 
automobile market. 

These superhighway schemes were 
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released coincident with the voicing of 
regrets by an automobile manufac- 
turer that many city people refused to 
drive to work. 


thy is interesting to note, according 
to the University of Pennsylvania 
Press, that the Public Roads Admin- 
istration was launched as a part of the 
Department of Agriculture in 1893, 
with an appropriation of $10,000. 
The appropriation for 1941 was $160,- 
000,000, of which $3,375,000: was for 
the expenses of administration and re- 
search. 

Paving, repaving, widening, and 
building overpasses on city streets 
had impoverished cities by the mid- 
dle 1920’s. The time-honored con- 
cept of city streets as townways and of 
town-to-town roads as highways was 
broken down at this time when the 
states had a surplus from their motor 
vehicle fees. Trunk-line highway sys- 
tems were being completed for the first 
time and extensive deterioration had 
not taken place. Hence, the states were 
in a position to assist cities and towns 
in building and maintaining such 
streets as constituted parts of through 
routes. 

By the time of depression, increas- 
ing truck traffic had accelerated depre- 
ciation of trunk-line highways to the 
extent that many states which had built 
these roads for an indefinite life now 
were confronted with the problem of 
rebuilding the roads before the bonds 
had matured. Thus, the lie was given 
to an advertising jingle which the con- 
crete manufacturers had used as a 
means of superseding macadam roads: 

When the children pay the mortgage 
Father made to bear the load, 


They won’t have to ask the question 
“Here’s the bond, but where’s the road?” 
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Gi Bx combined burdens of assisting 
the cities and of rebuilding roads, 
while the debt service on original roads 
continued, placed virtually all states in 
the financial condition which had been 
faced by the lesser political subdivi- 
sions. PWA built bridges while WPA 
rebuilt roads and city streets. 

Over $20,000,000,000 has been 
spent in the past twenty years for 
building, maintaining, and rebuilding 
street and highway systems, which 
again must be rebuilt. 

The Federal Codrdinator of Trans- 
portation, in a report, “Public Aids 
to Transportation,” published in 1940, 
summarized the total costs of high- 
ways, roads, and streets from 1921 
through 1937 at $27,500,000,000. 

This report further summarizes to- 
tal motor vehicle payments during the 
same period at less than $11,000,000,- 
000. This difference of $16,000,000,- 
000 over a 16-year period is derived 
from taxpayers in numerous cate- 
gories to provide subsidy to the street 
and highway systems. 

There is a definite line of demarca- 
tion above which a truck becomes a 
road destroyer and below which it is 
harmless. 

It is a well-known fact that only a 
small percentage of the total trucks 
now registered weigh more than the 
heaviest passenger car, some estimates 
having shown a total of road-destroy- 
ing transport trucks at about one per 
cent of all motor vehicles registered. 
This infinitesimal portion is too heavy 
for any road that can be built, yet this 
class alone is responsible for road de- 
struction. 


F. spied one million heavy vehicles 
are owned by the armed forces. 
APR. 13, 1944 








PUBLIC UTILITIES FORTNIGHTLY 





RAILROAD REVENUES 


$ Million 





10,000 
8,000 


6,000 


4,000 


2,000 !1913 1918 1923 





1928 1933 1938 1943 








Many of these find their way into the 
hands of private individuals each of 
whom may decide to become a trucker, 
duplicating depression conditions of 
1933. The argument has been given 
that the trucking industry makes work 
since two men are required to handle 
10 tons while in a freight train five 
men handle 100 or more cars each car- 
rying 40 tons. If this argument be true, 
where is the alleged economy of truck 
transport? Can the nation afford to 
give more comfort to more truckers in 
addition to paying the necessarily high 
tariffs? 

Railroads can operate profitably at 
a fraction of transport trucks’ costs. 
The railroads have total securities out- 
standing in an amount less than the 
public funds squandered on roads and 
streets, yet in emergency the railroads 
handled the load while roads and 
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streets broke down, if we may believe 
the American Trucking Associations 
and the United States Public Roads 
Commissioner : 

Road damage—due to weathering and 
heavier war traffic—is increasing . . . while 
road maintenance is decreasing. ! 

Unless adequate repairs are authorized 


soon, this increasing road damage will ham- 
per all highway traffic. 


Br air transport enthusiasts pre- 
suppose a reduction in automo- 
tive traffic to such an extent that trunk- 
line highways may be used as emer- 
gency landing fields. Ten million dol- 
lars has been spent during the war 
years to provide such emergency land- 
ing fields or flight strips along the main 
highways. Usually, automotive traffic 
is obliged to stop and wait while a 
plane lands or takes off, and it has been 
suggested that the strips so far built 
be used to further postwar aviation. 
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Bureaucrats in charge of this project 
state it is a responsibility of the Fed- 
eral government to see that air trans- 
portation is not retarded through lack 
of ground facilities. 

Air-line officials are very sanguine 
about the postwar picture in aiming 
for the following diversion of business 
from established transportation agen- 
cies : 


Railroad coach 
Interstate bus 

Rail express 

Parcel post 

LCL Railroad freight 


Passenger business shows signs of 
being the first objective, and there are 
hints of a 10-cent per ton-mile rate for 
cargo. One school of postwar planners 
is devoted to developing air freight 
which, it is asserted, will render rail- 
roads as dead as the dinosaurs. 


N™ York city is reported to be 
spending $100,000,000 for an 
airport of the future. Reams of free 
publicity are given to air transport by 
newspapers in other cities which wish 
to surpass New York. Chicago wants 
to fill in Lake Michigan, to the tune of 
$130,000,000, in order to furnish an 
airport within walking distance of the 
downtown stores. Maps are drawn by 
the score showing Chicago, Cleveland, 
Kansas City, or Podunk as the air hub 
of the world in the air age which is 
said to be dawning. The “air age” 
which is heralded in 1943 differs from 
the “automobile age” which com- 
menced twenty-five years ago only in 
the medium of transport and in the 
proposed source of construction funds. 
The highway spenders are busy too; 
they have not forgotten their 1939 
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dream of a forty-billion dollar super- 
highway system to effect a small in- 
crease in the use of automobiles, 
while truck advocates want more and 
wider highways. With cities generally 
in poor shape financially, it devolves 
upon the Federal government to fur- 
nish funds which the states and cities 
propose to spend. 

Airports usually have been unprofit- 
able ventures for the municipalities 
which financed them, and the benefi- 
ciaries comprise only a very small per- 
centage of the population. The street 
and highway systems of the nation 
have been shown to operate at a billion- 
dollar annual deficit, most of which 
is attributable to the one per cent of 
vehicles which belong in the heavy 
trucking category. 


oe have been a continu- 
ing Federal expense for nearly 
half a century, while the sole bene- 
ficiaries throughout most of this pe- 
riod have been the large shippers of 
bulk commodities. Thus, out of the 
entire transportation picture, airways, 
highways, and waterways are subsi- 
dized by the general taxpayer, each for 
the benefit of a relatively small group. 
Only the railroads have supported 
themselves, while paying large 
amounts in taxes. 

Officials of the United States gov- 
ernment have expressed themselves 
very favorably concerning the German 
system of military highways, and 
other officials have gone out of their 
way to throw stones at the American 
railroads. Today, American railroads 
are the United Nations’ greatest asset, 
and the German highways are breaking 
up. German railroads have been the 
laughing stock and pity of Europe for 
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a generation and under Hitler they were 
allowed to disintegrate still further. 
Of course, it is known now that Hit- 
ler’s plans went awry. His promised 
blitzkrieg, scheduled for completion 
in months, has dragged on and on into 
a slow war of attrition, and the hews 
leaks out of Germany that the mili- 
tary superhighways which were the 
pride and joy of the Third Reich are 
disintegrating. They, too, are “ex- 
pendable.” It has been said that the ul- 
timate downfall of the Axis nations 
will result from a breakdown of the 
German transportation system, for 
with the railroads decadent and with 
the military highways disintegrating, 
the smooth flow of matériel to the 
fronts will be disrupted. 


emcee with the European 
conditions, we find the American 
railroads entering their biggest year. 


The 400,000 miles of railroads in the 
continental United States are working 


today as they have never worked be- 
fore. 

The estimate has been furnished that 
a full-armored division requires thirty 
hours to pass a given point when it uses 
the highways for transport. It is a 
known fact that armored divisions have 
been moved on a single-track rail- 
road without interfering with ‘train 
movements in the same or opposing di- 
rections. 

Facts on rail versus truck in military 
transport speak for themselves in the 
light of three years of defense and war 
spending. The Army has built direct 
railroads to connect military reserva- 
tions, and has ignored road building 
between the same two points. In devel- 
oping a new site for a cantonment or 
plant, the Army plans and tries to 
complete the rail connection, even be- 
fore the highway link is completed. The 
1940 and 1941 design standard for 
Army post access roads provided for 
2-lane highways separated by a center 
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parkway. At the same time, surveys 
were undertaken on post to town 
roads, also four lanes in width, for it 
was said that the movement of mech- 
anized troops would be possible only 
on such expanded highway systems. 
This planners’ dream faded into limbo 
with the advent of war. The town-to- 
town road expansions have been for- 
gotten. 

The 4-lane access highways still 
show only the two initial lanes, and 
the 1942 standard of construction pro- 
vided 2-lane roads only. Mechanized 
divisions move by rail. 


Geos unprecedented achievement of 
the nation’s railroads in serving 
the war effort has received far too lit- 
tle credit. The railroads have concen- 
trated on doing the job without fan- 
fare, and hauled 63.6 per cent of all 
goods transported in the United States. 


The remainder, excluding a very small 
percentage handled by air, has been di- 
vided 19.1 per cent to waterways, 9.8 
per cent to pipe lines, and 7.5 per cent 
to trucks. 

Like the fabled mountain which 
gave birth to a mouse, the trucking in- 
dustry continuously complains of 
weight and licensing restrictions, de- 
manding tax exemptions as the price of 
cooperation in the war effort. In spite 
of the above-described division of 
traffic by the trucks, rails, and water- 
ways, the trucking associations buy 
full-page advertisements: “With one- 


7 


Freight cars 

Ton-miles per car per day 
Locomotives 

Miles per locomotive per day 


twentieth the carrying capacity of the 
rails, trucks carry one-fourth the rail 
load.” This is qualified in microscopic 
type with the statement: “Based on a 
comparison of tons carried in inter- 
city movement,” which few readers see 
and which no one understands. 

Specious comparisons of truck and 
rail taxes sometimes are attempted. 
Such a comparison is entirely falla- 
cious unless the truckers’ road-use fees 
be eliminated from the tax concept and 
considered as a maintenance-of-way 
charge. Railroads pay taxes on right of 
way; trucks have no right-of-way in- 
vestment. Railroads pay taxes on ter- 
minal facilities for both freight and 
passenger use; many trucks use public 
streets as their terminal facilities, and 
escape this tax also. The bulk of these 
so-called taxes paid by _ truckers 
are more accurately described as tolls 
since they are paid for the special pur- 
pose of allowing participation in the 
use of streets and highways for the 
construction and maintenance of which 
the road-use fees are charged. In con- 
trast, the railroads’ annual tax contri- 
butions of a half-billion dollars bring 
no compensatory benefits to these car- 
riers, but help to support educational 
systems and the deficits incurred by 
public undertakings. 


HE miracle of modern railroading 

is found in the comparison of 
freight operating data for the years 
1929, 1936, and 1942, shown below. 


1942 
1,916,888 
975 


19,086 
122.4 
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1936 
1,712,026 
595 


17,147 
105.2 


1929 
2,319,477 
582 
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Emergency Landing Fields 


we? tee air transport enthusiasts presuppose a reduction in auto- 
motive traffic to such an extent that trunk-line highways may 
be used as emergency landing fields. Ten million dollars has been 
spent during the war years to provide such emergency landing fields 
or flight strips along the main highways. Usually, automotive traffic 
is obliged to stop and wait while a plane lands or takes off, and it has 
been suggested that the strips so far built be used to further postwar 
aviation.” 





Perhaps the roads fully developed 
their potentialities and surprised even 
themselves. If so, they surprised their 
critics even more since this miracle was 
performed notin the heydey of railroad- 
ing, but in the period which many be- 
lieved was the dusk of the railroad era. 

On the whole, the railroads of the 
nation comprised a profitable enter- 
prise at the time of the last war. As a 
basis of rates, a complete valuation of 
all railroad property was made as of 
1922 in connection with the operation 
of the Uniform System of Accounts, 
and at that time the speculative era in 
railroad building may be said to have 
come to an end. 

- With the facts on value of physical 
plant as a basis of limitation of earn- 
ings, railroad finances settled into a 
steady state. In spite of thus being on 
a firmer financial footing than at any 


earlier time in its history, the railroad 
industry found itself facing retrench- 
ment. The minor depression following 


‘the boom period of 1922 and 1923 


marks the beginning of the decline in 
railroad earnings. The abandonment of 
numerous branch passenger lines meant 
little real loss in the aggregate, but 
the thing that hurt was the loss of 
freight business to trucks in the pri- 
vately owned and “for-hire” cate- 
gories. 


— meager beginnings in the first 
World War, the trucking industry 
had grown to about one-tenth the mag- 
nitude of railroads in ton-miles han- 
dled at the start of the second World 
War. In many instances, this loss of 
traffic was sufficient to convert a rail- 
road profit to a loss. 

The inevitable result of reduced 
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traffic volumes on railroads was a 
change in trends in transportation. 
Many railroads purchased or organized 
truck lines to handle short-haul busi- 
ness. The length of freight trains con- 
sistently increased and _ practically 
doubled in a twenty years’ period. 
Amount of rolling stock owned was 
geared to the reduced traffic volume as 
detailed above, though the average 
locomotive had become more powerful 
to handle the increasing lengths of 
trains, the tractive effort having been 
increased from 42,016 pounds in 1924 
to 56,988 in 1940. The condition faced 
by railroads at the start of defense 
spending was anything but enviable. 
Transportation plants then owned were 
generally in the best physical condition 
ever found in the history of the indus- 
try and they were extraordinarily well 
equipped to do the job in the volume 
obtaining in 1939. It was widely be- 
lieved that they would bog down under 
the burdens imposed by war transport. 
But the railroads figuratively rolled up 
their sleeves and quietly set to work, 
although they owned in 1940 only 
three-quarters the amount of rolling 
stock that they had owned in 1914. 
Moving two million troops a month, 
supplying these two million troops with 
the necessities of life, supplying war 
plants with raw materials, and trans- 
porting the finished products from 
these same plants, meanwhile carrying 
an unprecedented number of civilian 
and Army passengers, has not been an 
easy job for an industry which had 
been undergoing retrenchment for 
twenty years. 


| 5 prone of loss of traffic, four 
times as much railroad mileage 
was in receivership in 1941 as had been 
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in 1914, but the physical plant was in 
good shape. Railroad difficulties in 
1940 were summed up by the Chicago 
Daily News as follows: 


Furthermore, many governmental reforms 
not aimed at the railroads have aggravated 
their distress: Attempts to help the farmer 
by curtailing farm production resulted in 
less traffic. Efforts to raise commodity prices 
increased their operating expenses, since 
they were big purchasers of many commodi- 
ties. Social security legislation increased 
their payroll expenses by nearly $100,000,000 
a year. Decreased earning power made it in- 
creasingly difficult to obtain new capital. 


While the railroads were under- 
going their financial Gethsemane, as in- 
dicated by graphs herein, street and 
highway systems were doing the same 
but no one knew about it. In the case 
of public works, seriousness of the 
situation has been hidden by passing 
the buck to the next higher govern- 
mental body as mentioned above. 

Although railroad securities do not 
comprise as great a proportion of the 
national wealth today as they did 
twenty years ago, rails’ securities prob- 
ably are exceeded in diversification of 
holders only by bonds of the Federal 
government. The eleven billion dollars 
of railroad bonds are held by estates, 
private individuals, and by banks and 
insurance companies which provide the 
last bulwark against inflation in any 
nation. This amount of investment 
may seem small in comparison to the 
national debt, but is, nevertheless, an 
important factor in the national econ- 
omy. 


HE total securities outstanding for 
the nation’s railroads aggregate 
less than $20,000,000,000 with in- 
vested capital of nearly $30,000,000,- 
000; seemingly, the railroads offer a 
good example of rational financing. 
Railroads today are in a very favor- 
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able financial condition, and if some of 
their war-time gains can be made 
permanent the postwar period should 
cause no uneasiness. The key to the 
future probably lies in economic bal- 
ance among the media of transport, 
provided each medium is required to 
stand on its own feet. 

Various factors contributing to 
economic balance are length of haul, 
time permitted, type of commodity, 
and amount of excess handling. The 
belief has been expressed in some 
circles that the maximum economic 
length of haul by any truck regardless 
of size of commodity is 200 miles, while 


under certain conditions the maximum . 


economic length of haul for the same 
truck might approximate 100 miles. A 
crude example of economic balance 
sometimes used is that no one would 
dream of hauling one ton of coal for 5 
miles by rail; excess handling would be 
prohibitive. Taking the other side of 
the picture, there are few commodities 
which can be handled as well by truck 
over a distance of 200 miles as they are 
by rail. First and foremost, man-power 
requirements are wasteful, and operat- 
ing costs of trucks are so much in ex- 
cess of rail operating costs as to be an- 
other serious deterrent. 


, \ ‘HE same reasoning can be carried 
out indefinitely. Raw materials 


for steel mills, including iron ore, coal, 
and limestone, are bulk materials not 
subject to deterioration and require no 
speed in delivery. For this reason, 
water transportation is a natural, and 
is most widely used. Finished steel in 
plates or shapes represents a consider- 
ably greater amount in value per unit 
weight than the raw material, and de- 
livery to the ultimate consumer thus 
becomes more important. Therefore, 
this material generally is shipped by 
rail freight. Overnight service within 
a 100-mile radius may require an 
amount of speed which cannot be met 
by rail freight because of the inevitable 
delays in make-up of trains and deli- 
very to the proper LCL yards. In this 
field, the truck is important while a 
higher-priced commodity of small 
weight per dollar value may even jus- 
tify rail or air express. 

Too little cognizance is taken of the 
fact that in twenty years Federal, 
state, and local governments have con- 
tributed $20,000,000,000 toward high- 
ways and streets which are said to be 
in need of rebuilding. On the one hand, 
political leaders prate of “durable, 
tangible assets” created through the 
expenditure of tax moneys. Concrete 
and steel manufacturers once sold the 
public on the supersession of macadam 
with the story that concrete roads 
would have an indefinite life. Now the 


7 


years for building, maintaining, and rebuilding street and 


q “OveER $20,000,000,000 has been spent in the past twenty 


highway systems, which again must be rebuilt. The Federal 
Co6rdinator of Transportation, in a report, ‘Public Aids to 
Transportation,’ published in 1940, summarized. the total 
costs of highways, roads, and streets from 1921 through 


1937 at $27,500,000,000.” 
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trucking associations pay for full-page 
advertisements to convince the public 
that roads are built only to be worn 
out and rebuilt, by saying “Roads are 
built to be ‘expendable.’” Agencies 
which favor trucking interests now 
state that highways are “deteriorating 
at an alarming rate because of the 
heavy truck and convoy traffic that is 
using them” but a few years ago they 
advertised that trucking did not dam- 
age highways. 


U has been pointed out above and in 
these pages on other occasions that 
railroads not only pay their own way, 
but are expected by public officials to 
contribute to the support of their com- 
petitors. 

It is seen from this tax graph herein 
that railroads, like other large utility 
companies, have been oppressed with 
taxation. The policy of charging “all 
the traffic will bear” has been followed 
for so long that a return to sanity on 
the subject sometimes seems hopeless. 
One utility official stated that in his 
company there are two conflicting 
schools of thought on the subject of 
taxes: One holds that patient suffering 
is the less painful method, while the 
other firmly believes that the customers 
should be educated to the fact that this 
particular utility is, in effect, a branch 
office for tax collection agencies. Taxa- 
tion policies persist in spite of the 
axiom that taxation of a utility as such 
is impossible; the money collected in 
taxes will mean either a lowering in the 
standards of service, or an ultimate in- 
crease in the rates charged for the serv- 
ice. 

Railroad taxes of approximately 
one-half billion dollars annually are 
paid over and above all other costs of 
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doing business. The railroads furnish 
all the facilities, with right of way ac- 
counting for a large share of the total 
capital requirement. 


S Ben trucking associations publi- 
cize the payment of a comparable 
amount which they are legally entitled 
to class as taxes, conveniently forget- 
ting the billion dollars in annual sub- 
sidy which has been furnished to high- 
ways and streets. In 1940, the Federal 
Loan Administrator had ladled out 
public money for every conceivable 
spending scheme, including 100 per 
cent Federal financing of the Pennsyl- 
vania turnpike. Then he came to the 
conclusion that governmental help to 
railroads might be in order, and it was 
necessary to remind him: 

Government aid to railroads, as an 
antidote to highway subsidy, possesses 
no more inherent sense than another 
famous case of Federal intervention, 
which you are now being begged to 
bail out. In Project Ill. 1891-F the 
Public Works Administration financed ° 
a Chicago subway, allegedly to im- 
prove public transportation; then it 
added a superhighway further to 
strangle public transportation. 


It seems at times that the govern- 
ment has too much of a tendency to 
take railroads for granted. After three 
and one-half years of all-out effort 
under great difficulties, the railroads 
receive a belated note of thanks from 
the Navy Department, but no one in 
authority offers any postwar en- 
couragement. 

The railroads have done a colossal 
work in aiding the war effort, and are 
now well equipped physically and 
financially to serve in peace time and to 
meet any other emergency which may 
arise. The nation was lucky in this 
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war; continuation of unbridled sub- 
sidy might render the railroads unable 
to meet emergencies. 


HE lion’s share of credit for hav- 

ing successfully codperated in the 
war program belongs to those railroad 
executives who had the foresight to in- 
augurate the pooling system over a 
year before government got around to 
naming a Coordinator of Transporta- 
tion. Pullmans belonging to the 
“Century” and other famous trains 
have appeared in workaday trains 
and 20-year-old Pullmans have been 
sandwiched into the “Century.” A 
railway coach or Pullman today is as 
much at home a thousand miles from 
its own tracks as a freight car was be- 
fore the war. But the result of this pool 
has been to get the job done. Credit 
for a task well done goes to the indus- 
try. 
Although the suggestion appeared in 
various quarters that the government 
should take over the railroads during 
the war period, railroad management 
voluntarily agreed to pool resources. 
New railroad equipment on any ap- 
preciable scale has been impossible to 
obtain, the governmental policy hav- 
ing been that tanks and planes and guns 
are more important. Railroads have 
had to get along on what they had, and 
have introduced new concepts of effi- 
ciency in use of the equipment. 


| oon carried the troops which were 
supposed to travel on “dream 
highways.” Rails supplied raw ma- 
terial to the factories, and delivered 
finished products to the docks, on time. 
Rails with a modicum of encourage- 
ment and without subsidy can main- 
tain their physical plant ‘in first-class 
condition. Waterways are subsidized 
nine months a year, and freeze up the 
other three. Highways, which were 
built fifteen years ago to last forever, 
are deteriorating and require increas- 
ing maintenance. Air traffic has played 
a most important rdle in providing 
specially fast delivery on expensive or 
highly critical materials, but its field is 
limited even for the future. 

Throughout all this, the American 
railroads have been and are the back- 
bone of the nation’s transportation 
system. 

Can the people and Congress re- 
member this past record, and retain 
railroads as the backbone of trans- 
portation ? 

Is subsidy to airways, highways, 
and waterways to continue forever to 
“make” work even at the expense of 
ruinous inflation? 

Shall the railroads’ reward for a job 
well done be still more subsidy to rail 
competitors even in the light of war- 
time attainments, or may a rational and 
intelligent attitude toward transporta- 
tion subsidies be expected ? 





“We have never lacked energy. If now we have the insight to recognize 
our own strength, the imagination to encompass the possibilities of the 
future, and the moral strength and foresight to pursue the policies 
necessary to the realization of those possibilities; if we have the intel- 
ligence to forget both the roaring twenties and enfeebling thirties, we 
can make the days ahead the greatest we have ever known.” 


Former president, 


484 


APR. 13, 1944 


—WENDELL L, WILLKIE, 


Commonwealth & 
Southern Corporation. 
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Hungry Postwar Markets 
For Utilities Exports 


Making all allowances for overoptimism, political uncertainties, and 

still unsettled problems of credit, it seems safe to say, declares the 

author, that American labor and invested capital and management may 

count on from $200,000,000 to $300,000,000 in electrical goods market 

demands from abroad—mainly Europe—in the immediate postwar era 
of two or three years following the end of the conflict. 


By R. M. TOWNSEND 


OREIGN demand for Ameri- 
kK can utilities goods may be fore- 

cast as very heavy as soon as con- 
ditions approximating peace prevail. 
Many classes of these goods may be 
expected to rank second only to food 
and medical supplies in urgency of 
overseas needs. 

Counting both governmental relief 
requirements and prospective orders in 
lesser amounts on a private business 
basis, this strong foreign demand is 
likely to last at least two years after 
fighting ceases. 

Heavy orders immediately upon 
suspension of hostilities are indicated 
in the estimates published last Novem- 
ber by officials of the United Nations 
Relief and Rehabilitation Administra- 
tion. 

These estimates call for a gross 
outlay for relief supplies of all kinds 
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totaling one and a half-billion dollars 
during the first six months of peace or 
armistice or whatever state of affairs 
prevails following actual conflict, with 
another half billion to be-spent during 
the twelve months subsequent to that 
period. 

Utilities needs, of which electrical 
goods will predictably be the main por- 
tion, will be a sizable minor fraction of 
the entire relief project as now con- 
templated by UNRRA, and will pos- 
sibly total between $150,000,000 and 
$200,000,000. Judging from such 
plans as have been publicly announced 
by UNRRA, it may be inferred that 
these relief purchases, in so far as 
American manufacturers are con- 
cerned, will be handled through Fed- 
eral agencies directed from Washing- 
ton, and paid for substantially as 
domestic orders. 
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HUS the immediate postwar period 
as now envisioned will confront 
American manufacturers of utilities 
products, particularly electrical goods, 
with three separate categories of de- 
mand: 
(1) UNRRA demand for war- 
stricken parts of Europe, 
(2) accumulated demand here in 
America, 
(3) accumulated demand abroad 
other than war relief needs. 


Of the two foreign outlets listed, 
our largest in the immediate postwar 
period is likely to be through the 
UNRRA relief project. But the pri- 
vate business orders from Latin 
American countries, from some of the 
European neutrals, and possibly even 
from some of the war-stricken areas of 
the continent as restoration proceeds, 
are in the aggregate certain to comprise 
important additions to our production 
volume, coming as they will on top of 
both tremendous home demands and 
probable UNRRA priorities. 

Let us look at the over-all foreign 
market scene.* Practically all Europe 
has suffered curtailed production since 
as far back as 1939. Even in the few 
nations that have remained neutral, 
known scarcities of essential metals and 
other difficulties may be calculated to 
have reduced the manufacturing out- 
put far below existing standards. In 
the belligerent and occupied parts of 
Europe, war-time diversions of output 
and man-power, shortages of materials, 
and wreckage of plants have further 
widened this gap between supply and 
demand. ' 


A used in these forecasts, the term 
“electrical goods” includes com- 





* See Export Chart. Page 487. 


munications equipment, radio appara- 
tus, generating units, portable electric 
tools, motors, and appliances in gen- 


eral. But, of course, for postwar mar- 


ket computations luxury items may be 
much reduced as compared with peace- 
time ratios. Utility necessities for re- 
storing urgently needed services in war 
areas and to meet acute shortages in 
the rest of the world will come first. 
Minimum telephone communications 
will probably be set up by our military 
forces, just as minimum transportation 
services will be installed by our occupy- 
ing troops. These will be supplied in all 
probability by Army orders prior to 
peace. 

A possibility that operating special- 
ists for American installation of pub- 
lic utilities may be needed is being 
studied. American operating com- 
panies may be called on to lend skilled 
engineers for this purpose. 

In what may be called normal times 
Europe absorbs by far the largest re- 
gional total of our foreign sales of all 
commodities. In 1938, for example, 
our sales of all goods to Europe totaled 
$1,325,964,000—more than four times 
as much as to all the countries of South 
America combined and more than 
twice the aggregate of our sales to all 
Asia and Oceania combined. 

Europe is more industrialized than 
any other of our regional market divi- 
sions, and therefore more electrified. 
Furthermore, the devastation of war 
upon manufacturing facilities has been 
immeasurably greater in Europe than 
elsewhere. Hence the proportion of 
electrical goods to other goods in our 
over-all exports to Europe will be pre- 
dictably much greater in the immedi- 
ate postwar period than in normal 
years of peace. Our world exports of 
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electrical goods in prewar years ranged 
from approximate totals of $150,000,- 
000 in 1929 to only $50,000,000 in 
1933 and up again to $125,000,000 in 
1937. If some reasonable means of 
payment can be worked out, the totals 
of our electrical goods exports just 
mentioned will be tremendously in- 
creased in our sales which will follow 
the coming peace, with Europe taking 
more than all the rest combined. 


N peace time, the more industrialized 
nations of Europe are themselves 
manufacturers of electrical goods in 
varying kinds and amounts. Their 
peace-time imports are thus normally 
reduced by their own peace-time pro- 
duction. Taking Belgium as an illustra- 
tion for the occupied areas, we find that 
Belgium in 1938 exported electrical 
machinery to the value of approximate- 
ly $10,000,000, and imported it to the 
value of approximately $11,000,000. 
What Belgium imported in electrical 
machinery in 1938 amounted to about 
1.5 per cent of all that Belgium bought 
of all commodities from all countries 
in that year. But when we reflect that 
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the Belgian people have been unable to 
engage in normal home production 
since 1939, and have been occupied by 
hostile armies and subjected to the 
bombing of their factories by friends 
and enemies alike since 1940, with the 
probability that many vital supplies 
have been taken out of the country by 
the Germans, it is plain that Belgium’s 
percentage of electrical imports will be 
far more than 1.5 per cent, the prewar 
fraction, when normal life is again 
possible. By duplicating the Belgian 
situation in its generally similar reali- 
ties, we see the economic pattern of 
most of Europe for the first years of 
the coming peace. 


"sain production of electrical 
goods formerly supplied much of 
Europe’s demand above the produc- 
tion of other European countries. In 
1938, German exports of electric ma- 
chinery totaled $105,861,000—which 
was within about 5 per cent of our own 
exports of electrical goods in general 
for that year. German exports of elec- 
trical goods of all sorts appear to have 
exceeded ours by a considerable mar- 
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EXPORT CHART 


U. S. Peace-time Exports of Electrical Apparatus Stood 
At Approximately $110,000,000 in 1938. 
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gin—the inexactness of comparisons 
arises from possible differences of 
statistical classifications. But the point 
of citing the total of normal prewar 
German production is to indicate the 
extent to which Europe’s main former 
source of electrical goods may be partly 
or wholly subtracted from the export 
field in the immediate postwar period. 
German factories have suffered heavily 
from air warfare and are likely to 
suffer much more. It may be doubted 
whether German factories remaining 
intact will be able to do more than re- 
plenish Germany’s own desperate in- 
ternal requirements, if that, for a con- 
siderable time after fighting ceases. 
The UNRRA estimates, quoted earlier 
in this article, do not include possible 
relief needs in Germany itself. 


H®: American production, be- 
sides meeting our own overdue 
needs in electrical goods, may be called 
on to meet most of the urgent demand 
for these in Europe. If a successful in- 
vasion of western Europe precedes 
peace, electrical manufacturing facili- 
ties in France and Belgium and Hol- 
land are certain to suffer far beyond ex- 
isting damage. So peace may unveil 
for us the spectacle of vast areas of 
Europe wired for electrical equipment 
which for scores of millions of people 
has ceased to be available—networks of 
partly dead transmission lines lacking 
motors and other needs at one end and 
adequate generators and transformers 
at the other. 

British exports of electric machinery 
in a representative year, 1938, are listed 
as $104,265,000. That is practically 
the same as the figure for Germany for 
the same year. But the British figure 
embraces reéxports also, which are 


estimated as extensive. Thus the $104,- 
265,000 total is not a reliable index of 
British manufacturing capacity above 
domestic demand in the electrical goods 
field, relative to the problem of restor- 
ing the devastated parts of the conti- 
nent to normal living conditions. 
Furthermore, England itself has suf- 
fered a great deal of very serious dam- 
age which has the double effect of cur- 
tailing production capacity and in- 
creasing home needs of new equipment 
to replace that which has been de- 
stroyed. 


. U. S. Department of Com- 
merce Yearbook for 1939, from 
which the preceding figures have been 
taken, lists Sweden’s exports of electric 
machinery in 1938 as totaling $14,- 
108,000, and those of Switzerland in 
the same year as $9,377,000. The pro- 
duction of these two still-neutral na- 
tions may be counted upon to offer only 
minor help in the task of supplying the 
war-stricken areas with electrical 
goods. There is the further considera- 
tion that special credit arrangements 
will be necessary in providing these 
supplies, with risks and exchange 
debits which the governments of these 
smaller nations may not be in a posi- 
tion to assume on behalf of their ex- 
porters. 

Canada’s exports of electrical ma- 
chinery in 1938 are listed as only $3,- 
575,000, and thus significant of no very 
important contribution to world de- 
mand in the early postwar period. 
Every statistical fact points to the 
United States as the main source of 
most of what the hungry markets of 
the world want in electrical goods 
when trade is restored for peace-time 
goods. 
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German Production of Electrical Goods 
“Se production of electrical goods formerly supplied much 
of Europe’s demand above the production of other European 
countries. In 1938, German exports of electric machinery totaled $105,- 
861,000—which was within about 5 per cent of our own exports of elec- 
trical goods in general for that year. German exports of electrical goods 


of all sorts appear to have exceeded ours by a considerable margin . . . 


3) 





Grr of European needs in the light 
of reasonable estimates of wants 
accumulated through years of under- 
production and losses from war-time 
destruction suggests that at least 
$250,000,000 worth of electrical goods 
—including heavy generating equip- 
ment as well as shop and home appli- 
ances but not railway supplies and in- 
cluding items additional to UNRRA 
relief—will be needed by Europe from 
the outside during the first two years 
of peace. Of this total, manufacturers 
in the United States would have to pro- 
vide as much as two-thirds, judging 
from known production capacities in 
the world at large relative to the sur- 
pluses that each nation may antici- 
pate above urgent home needs. In these 
estimates we are not including possible 
reconstruction in parts of the Soviet 
Union, both because of a lack of eco- 
nomic information and because the 
USSR is reported to have its own 
manufacturing facilities, securely re- 
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mote from devastated areas of west 
and south Russia. 

Credit and terms of payment will 
naturally govern in a large measure 
what our manufacturers can do. The 
figures just mentioned simply put dol- 
lar values on urgent economic needs. If 
the money to pay wages and buy ma- 
terials can be assured for our manu- 
facturers, there is not much doubt 
about our ability to unload $180,000,- 
000 worth of electrical goods or more 
on the docks of Europe within two 
years after fighting ceases, besides 
supplying our domestic wants and ac- 
cumulated requirements in Latin 
America and elsewhere. 


| fw a very informing article by H. E. 
Way of the U. S. Department of 
Commerce in a publication by that de- 
partment entitled ‘Market Prospects 
after the War,” issued in November of 
1943, it was estimated that in the year 
1946, with conflict ended, America’s 
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electrical apparatus and equipment 
manufacturers should produce goods 
for the consumer market to a value of 
$1,244,000,000 on a 1942 price basis. 
In this same forecast, Mr. Way states 
that orders for $50,000,000 worth of 
generating equipment are possible to 
supply the anticipated demand for more 
electric energy, while $75,000,000 
worth of new lines and related equip- 
ment will be needed to carry this cur- 
rent to waiting consumers. 

The author of these forecasts has 
been a Department of Commerce 
specialist in the electrical goods field 
for many years. He is known as one of 
the best informed men in Washington 
on domestic and world electrical equip- 
ment markets. The figures just quoted 
from one of his published articles apply 
to our home market, which every 
American manufacturer expects to re- 
main excellent for a long time after 
peace comes. So when we add to this 
estimated billion and a quarter dollar 
home market our predictable foreign 
demand, it seems likely that our pro- 
duction may continue close to maxi- 
mum capacity for a long time. 


M°’ is heard about market pros- 
pects in Latin America. Older 
readers will recall that similarly rosy 
forecasts as to our opportunities there 
were heard during the 1914-18 war, 
and that these rosy forecasts fell far 
short of subsequent realities. Of 
course the plain fact, known to every 
foreign trade analyst, is that industrial 
countries are one another’s best custom- 
ers, and that predominantly agricul- 
tural nations are never comparable to 
_industrialized nations as customers for 
the simple reason that they lack buying 
power. Thus our normal peace-time 


sales in a small industrial area such 
as Germany, for example, in the 
1920’s, commonly exceeded all our 
sales to all the countries of South 
America combined. Our sales to the 
United Kingdom in a typical prewar 
year, for instance 1936, totaled more 
than twice our volume to all South 
America, and our sales to tiny indus- 
trialized Japan in the same year rough- 


ly equaled our market in all the other | 


countries of Asia lumped together. 

Teeming jungles and backward 
countries may teem with opportunities 
for development, but seldom teem with 
cash for ready goods in front rank 
amounts. France, while not among our 
topmost customers, normally buys 
more from us than all Africa, and in 
reasonably representative years twice 
as much as China with many times 
France’s area and probably ten times 
France’s population. 


HESE are plain facts of economic 

interchange usefully kept in mind 
in appraising our utilities goods mar- 
kets. The figures just quoted are, of 
course, those for goods in general—all 
kinds of goods. But they illustrate well 
the difference between market pros- 
pects in industrialized as contrasted 
with nonindustrialized regions. Where 
sizable purchases of electrical equip- 
ment. occur in nonindustrial markets, 
they are likely to be in the heavier 
classifications of power-generating and 
power supply installations, occasioned 
by capital investments in new or ex- 
tended electrification projects. 

The position of the United States in 
sales of motors and generators alone 
to Latin America in a typical recent 
prewar year, 1938, is shown in the ac- 
companying table. 
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MOTOR AND GENERATOR SALES IN LATIN AMERICA 


Purchases 
from All 
Nations— 
U. S. Dollar 
Values 


$3,188,665 
241,064 
1,015,585 
670,451 
516,901 
273,024 
776,387 


Country 


United States 


Percentage of Percentage of Percentage of 
Purcha 


Purchases 
from 
United Kingdom 


21.5% 
44 
3.9 


Ses Purchases 
from from 
Germany 


33.1% 
27.5 
47.4 
57.5 
19.8 
5.4 
48.4 


8.4% 
54.6 


These Latin American figures are taken from our own Department of Commerce 
data, and are as nearly exact as variable currency exchange conditions and occasional 
dissimilarities in customs classifications of goods permit. 


It is evident that our prospective 
sales of electrical goods in Latin 
America will not be a very large per- 
centage of our electrical exports, even 
with American factories called upon to 
supply much of the field formerly held 
by Germany. Canada alone, in the 
year 1938, imported electrical ma- 
chinery to the value of $14,257,000 
from various countries. 
y= of Asia and the South 

Pacific region ? 

There again, nonindustrialized areas 
of vast population but low wages do 
not promise anything large as markets 
for our utilities products. Australia, 
with its small population of only 7,- 
000,000 but with relatively high wages 
and several highly developed metro- 
politan areas, imported in 1936 elec- 
trical machinery in the value of $14,- 
308,000—about twenty times as much 
as China with a population of 400,- 
000,000 imported of the same goods 
in the same year. In each instance the 
import figures apply to purchases from 
all countries combined. British India 
did somewhat better, buying a total 
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of $18,089,000 worth of electric ma- 
chinery from all countries combined in 
1936. 

Japan in 1936 shows imports of elec- 
tric machinery only in the amount of 
$1,744,000—an astonishingly small 
total for a highly industrialized nation. 
The explanation may in part lie in the 
possibility of differing classifications, 
wherein what we term electric ma- 
chinery is classified as some other sort 
of machinery on Japanese import 
tables. In the same year, 1936, we find 
Japanese-controlled Manchuria listed 
as importing electric machinery to a 
total of $5,396,000. Most of this total, 
we may reasonably assume, came from 
Japan proper, for during the last two 
decades the Japanese have mounted in 
importance as manufacturers of elec- 
trical goods, particularly in the low- 
price field. Japan is the only extensively 
electrified low-wage nation. This is so 
only because most of the essentials for 
this were manufactured in Japan itself 
on low wages. Illustrative of what 
this low-wage electrification accom- 
plished in this low-wage country, Japan 
in prewar years ranked second to the 
APR. 13, 1944 
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gional market divisions, and therefore more electrified. 


q “EUROPE is more industrialized than any other of our re- 


Furthermore, the devastation of war upon manufacturing 
facilities has been immeasurably greater in Europe than else- 
where. Hence the proportion of electrical goods to other 
goods in our over-all exports to Europe will be predictably 
much greater in the immediate postwar period than in nor- 


e 


mal years of peace.” 


United States in totals of telephone use, 
equaling approximately the aggregate 
of Britain, France, and Germany com- 
bined. 


ee shortly after the solidifi- 
cation of their position in Man- 
churia, the Japanese inaugurated one 
of the most extensive electrification de- 
velopments in the world there. This 
was not completed by the time of the 
outbreak of the war with China in 
1937. But the power-generating part 
of it—a large hydro project in the 
eastern mountainous region of Man- 
churia—was pushed forward without 
pause to assist in Japan’s contemplated 
industrial base on the Asiatic mainland. 
It has probably been functioning for 
the last several years. 

Allied war aims and postwar plans 
have not been announced as specifically 
for East Asia as for Furope, nor have 
forecasts as to the anticipated time 
limits of military progress there been 
stated as definitely. We are not con- 
cerned with political and military 
issues as such in this article, and are 
disinclined to join the prophets and ad- 
visers. But postwar market surveys 
must be governed at present by mili- 
tary and political contingencies. In 
this connection, it may be reasonably 
concluded that East Asia does not en- 
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ter prominently into our calculations 
for the postwar disposition of our 
utilities goods exports. The only in- 
tensely electrified area of mentionable 
significance there is Japan proper. The 
status of Japan proper when peace 
comes is too uncertain to base predic- 
tions upon at this time. If Coastal 
China and Korea and Manchuria are 
occupied by Allied troops, there will be 
some demand, but not a great deal, for 
electrical goods to replace those for- 
merly supplied by Japan. The people 
there are too poor to be important buy- 


ers of electrical goods of our manu- | 


facture, and are likely to remain so for 
many years ahead. Their purchases in 
the past have been chiefly in classes of 
low-price retail goods, bought in con- 
siderable measure from Japan at 
figures our manufacturers with higher 
wage scales could not meet. 


We of railway requirements in 
the postwar era? : 

This writer interviewed on this point 
a government specialist who knows the 
foreign field intimately, a man of many 
years’ experience in rolling stock ex- 
ports for private business and in gov- 
ernmental research since. He empha- 
sized that during American military 
operations in Europe in 1917 and 1918, 
our Army supplies chiefs were obliged 
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to lay lines of our own with American 
rails and locomotives shipped from the 
United States. This equipment re- 
mained in Europe after our troops re- 
turned home. 

Destruction of railways and rolling 
stock is, of course, even more extensive 
in the present war. Hence any large- 
scale military operations by our forces 
antecedent to the coming peace may be 
expected to require railway equipment 
in greater amounts than before. It will 
be needed likewise for supply services 
over much of western Europe and pos- 
sibly in Germany if currently an- 
nounced plans of extended military oc- 
cupation are carried out. Thus our 
military outlays prior to peace will 
probably answer, in so far as rail needs 
are concerned, the problem of non- 
highway heavy transportation. 
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1: Sgjoante all allowances for over- 
optimism, political uncertainties, 
and still unsettled problems of credit, it 
seems safe to say that American labor 
and invested capital and management 
may count on from $200,000,000 to 
$300,000,000 in electrical goods mar- 
ket demand from abroad — mainly 
Europe—in the immediate postwar era 
of two or three years following the end 
of conflict. This demand will be the 
economic hunger of real and acute 
human need, affecting the saving of 
what remains of our civilization on 
that side of the Atlantic. We can be- 
lieve that it will be financed somehow 
and that at least a heavy proportion of 
this demand will be met, above the tre- 
mendous volume of production re- 
quired for our accumulated home 
needs. 








Knowledge Comes but Wisdom Lingers 
From a letter to Joseph Priestley, the English chemist (1780): 


“The rapid progress true Science now makes, occasions my regretting 
sometimes that I was born so soon, It is impossible to imagine the height 
to which may be carried, in a thousand years, the power of man over 
matter. We may perhaps learn to deprive large masses of their gravity, 
and give them absolute levity, for the sake of easy transport. Agricul- 
ture may diminish its labor and double its produce; and all disease may 
by sure means be prevented or cured, not excepting even that of old 
age, and our lives lengthened at pleasure beyond even the antediluvian 
standard. O that moral Science were in as fair a way of improvement, 
that men would cease to be wolves to one another, and that human beings 
would at length learn what they now improperly call humanity.” 
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Wire and Wireless 
Communication 


HE status of the White-Wheeler 

bill (S 814) before the Senate In- 
terstate Commerce Committee remains 
somewhat uncertain. The uncertainty 
was reported in Washington circles to be 
the result of differences between the co- 
authors of the legislation to rewrite the 
Communications Act for 1934. 

The original bill which would have di- 
vided the 7-man commission into two di- 
visions (one for radio broadcasting and 
the other for so-called “carrier” regula- 
tion) and reduced the importance of the 
chairman will probably be abandoned. 
Both Senators White and Wheeler were 
in agreement on the necessity for further 
revision. 

Advance reports indicated that a com- 
promise bill, which will not settle the 
differences between the two co-sponsors 
but will give the committee something to 
work on, will be introduced in the near 
future, 

It was further rumored that the 
new bill would propose the establishment 
of a 5-man communications commission, 
possibly with a rotating chairmanship 
and some retention of the 2-division 
idea (although the latter feature was 
very much up in the air). Senator 
Wheeler is also reported as being in 
favor of writing into the proposed legis- 
lation many of the restrictive policies en- 
dorsed by the FCC which have been the 
basis for criticism and complaint against 
that board by the radio broadcasting in- 
dustry. Senator White is pictured as 
being opposed to some of these policies. 
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& as; and when such legislation can 
clear the Senate Interstate Commerce 
Committee, progress on it through the 
Congress may be fairly rapid. Congress 
is apparently in a mood to enact such leg- 
islation and seems convinced that the 
1934 Communications Act is faulty and 
obsolete. However, because of the deli- 
cate ramifications of the radio broad- 
casting business during the election cam- 
paign, doubt has been expressed that 
final enactment of such politically contro- 
versial and important legislation can be 
expected before the November election 
clears the atmosphere. 


In that event the radio broadcasters are | 


likely to encounter a considerable num- 
ber of headaches in attempting to allow 
an equitable division of time between the 
various political camps as the campaign 
gets hotter. The real headache for the 
broadcasters lies not so much in a purely 
partisan division of time between avow- 
edly rival candidates as between different 
advocates of various social, international, 
and politico-economic questions whose 
activities spill over into the realm of po- 
litical controversy. 

In other words, it is not the problem of 
dividing time on the air between Demo- 
crats and Republicans but between al- 
leged news commentators, alleged de- 
fenders of constitutional institutions, 
principally Congress, and any other of a 
number of filigree variety of opinionated 
advocacy which defy partisan or even 
formal political labeling, 

The recent clash between the commer- 
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cial news commentator, Walter Winchell, 
and the chairman of the House commit- 
tee for investigating un-American ac- 
tivities, Representative Martin Dies of 
Texas, which resulted in an exchange 
over the Blue Network at the expense of 
a commercial sponsor for Mr. Winchell, 
was regarded on all sides as probably 
the first of a series of similar disputes 
which will bedevil the ether waves as the 
campaign waxes more intense. 

Responsible broadcasting officials are 
in a quandary what to do to avoid such 
conflicts and keep them at a minimum so 
as to preclude injury to the industry and 
the undermining of public confidence and 
esteem for it. Whether any legislation 
could cure or help the situation is a highly 
debatable point. 


HE Senate reflected the critical atti- 

tude of Congress towards the ac- 
tivity of the Federal Communications 
Commission by voting approval of a 
committee cut in the FCC appropria- 
tions of approximately $2,164,000, rep- 
resenting an additional half-million cut 
above the reduction which the House of 
Representatives had voted as compared 
with the budget recommendation for the 
FCC, 

The House was believed likely to con- 
cur in the Senate action which would 
just about put the FCC out of the pic- 
ture as far as further international radio- 
policing activity was concerned. Claims 
that the FCC activity in this field have 
doubled if not conflicted with radio in- 
telligence activity of the armed forces 
were the basis for congressional action 
in cutting the FCC appropriation— 
claims stoutly denied by FCC Chairman 
James L. Fly and other spokesmen for 
that board. 


EANWHILE, the special House com- 
mittee investigating the FCC con- 
tinued its hearings of rebuttal testimony 
in defense of the FCC, The hearings have 
been marked by clashes between the Re- 
publican members of the committee and 
Chairman Fly of the FCC and other FCC 
staff witnesses. Among the significant 
disclosures in Chairman Fly’s testimony 
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was the hint that he (Fly) had read se- 
cret testimony taken by the House com- 
mittee as well as the public record. He 
also admitted that the FCC had consid- 
ered establishing a high-powered, gov- 
ernment-operated standard broadcast 
station in Alaska. These disclosures 
came during Fly’s cross-examination of 
his previous testimony regarding the In- 
terdepartmental Radio Advisory Com- 
mittee, during which he denied that he 
had ever interfered with the IRAC as 
charged before the committee. 

Chairman Fly and the FCC staff wit- 
nesses, Charles R. Denny and George E. 
Sterling, stoutly denied charges by Rep- 
resentative Louis Miller, Republican of 
Missouri, that “bungling” by “FCC ama- 
teurs” had sent a naval task force into 
Alaskan waters which resulted in a na- 
val “accident.” Mr. Fly declined to sub- 
mit letters to the committee between him- 
self and President Roosevelt regarding 
unified international carrier studies on 
the ground that the correspondence was 
that of the Board of War Communica- 
tions and not within the committee’s ju- 
risdiction. 

Representative Miller had asked FCC 
counsel (Mr. Denny) to furnish a copy 
of an alleged letter written by the Under 
Secretary of the Navy with reference to 
the proposed demotion of Admiral Red- 
man, in charge of naval intelligence, be- 
cause Admiral Redman had testified be- 
fore the House committee staff. Repre- 
sentative Miller stated: 

After the contents of the [Redman] state- 
ment had been learned, thereupon Chairman 
Fly read, in the presence of Commissioner 
Craven, a letter presumably from the White 
House in which it was stated that certain 
things might happen to Commissioner Cra- 
ven and others who testified in secret before 
the committee investigating the FCC. A copy 
of this alleged letter or note from the White 
House was shown to Commissioner Craven. 


HEN Mr. Denny said he had no in- 

formation on “any such letter,” 
Representative Miller asserted that “if 
the Navy Department will relax its rules 
and permit me to, I will produce that 
letter.” Mr. Denny said he had been 
“begging and pleading” for information 
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on the alleged task force incident and 
Representative Miller replied : “I suggest 
you get in touch with Admiral Hooper. 

. You don’t have to beg and plead any 
longer. Admiral Hooper can tell you 
what task force it was, where it went, 
and what happened as a result of the 
bungling of the FCC.” 

“Mr. Chairman, that is a terribly seri- 
ous charge,” said Mr. Denny addressing 
Chairman Lea. “There is no evidence on 
it whatever.” 

“Of course there is no evidence be- 
cause Admiral Hooper has been silenced 
by executive order,” shouted Represent- 
ative Miller. “You know that and I know 
that and everybody here knows that.” 
Mr. Denny categorically denied such an 
incident and said he thought he could 
convince the committee “no such thing 
ever happened.” 

Representative Miller continued that 
he hoped to produce “one or two boys on 
that task force, one of whom has been 
disabled as a result of the bungling of 
the FCC.” Committee Chairman Lea in- 
terrupted the exchange to instruct Mr. 
Denny to proceed on rebuttal of foreign 
language broadcast charges. 

In a public statement on March 21st, 
Chairman Fly accused Representative 
Miller of “throwing sneak punches at 
the commission in the form of unsup- 
ported innuendoes” and said “Mr. Mil- 
ler is carrying on the pattern of charac- 
ter assassination devised for him by the 
former counsel of the committee 
[Eugene L. Garey].” 


* * * x 


ie was learned on March 26th that the 

Navy Department, when requested by 
Congress, is ready to present a plan call- 
ing for the merger of all American in- 
ternational communication services into 
a single privately owned system. Chair- 
man James L. Fly of the Federal Com- 
munications Commission also has ex- 
pressed himself in favor of a unified sys- 
tem. 

Rear Admiral Joseph R. Redman, di- 
rector of naval communications, con- 
firmed the existence of the study. He told 
the United Press the Navy is ready for 
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its presentation whenever the Senate In- 
terstate Commerce Committee, which is 
preparing to consider the matter, asks 
for it. He emphasized that the Navy is 
not seeking to effectuate any proposed 
merger at this time to avoid upsetting the 
facilities now being used for war pur- 
poses. 

As part of its military operations, the 
Navy already is operating one of the 
most extensive international communi- 
cation systems of all time. The major fea- 
tures of its plan are: 


1. Mandatory legislative unification 
of the various privately owned U. S. 
international communications firms 
into one newly created company. 

2. A congressional charter, rather 
than a state charter, for the new cor- 
poration, so Congress could retain 
some measure of control over opera- 
tions and policies. 

3. War, Navy, and State department 
representation on the company’s board 
of directors. 


When international merger provisions 
were considered in connection with the 
domestic telegraph merger act in 1942, 
both the Army and Navy opposed them. 
This opposition was based on the belief 
that action of this sort could not be con- 
summated during the war without ad- 
versely affecting essential military com- 
munications. 

But with the benefit of the experience 
gained, and in view of the progress of 
the war, the Navy was understood to be- 
lieve that discussion and consideration 
of merger proposals should proceed now 
so that necessary arrangements can be 
concluded swiftly with the end of the 
war. i 

This feeling is based on the belief 
that foreign-owned or controlled monop- 
olies have been able in the past to play 
elements in the divided American com- 
munications group against each other to 
the disadvantage of all American inter- 
ests. To enter the postwar era under such 
conditions, it was felt, would place the 
United States under handicaps which 
could relegate it to a secondary position 
from a communications standpoint and 
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substantially affect its international com- 
merce. 

Government financing would not be 
necessary to the merger, as the Navy 
sees it. Various methods for financing 
such a unification are available, Admiral 
Redman pointed out. One would involve 
the Reconstruction Finance Corporation, 
but only as an interim agent. 


* * * * 


Y amending its order covering the 

manufacture of telephones, the 
War Production Board last month eased 
limitations applying to the delivery of 
telephones to the Army and Navy, but 
the revisions made little change in the 
provisions contained in the previous or- 
der. The WPB’s Office of War Utilities 
sponsored the new order, known as U-8, 
which is intended to replace limitation 
order L-204, limiting the manufacture 
of telephone sets. 

Prohibition of manufacture of new 
sets for domestic use remains in force. 
Production of maintenance parts for 
such instruments at present installed or 
in stock, however, is still permitted. 

Controls over the delivery of tele- 
phones to the Army and Navy, formerly 
imposed by U-204, have been dropped, 
as WPB holds they are duplicated by 
other and less cumbersome regulations 
available in L-183-A and through the 
data called for when information as to 
proposed production is filed on a CMP- 


|B gore the latter part of March it be- 
came known that the Office of 
Civilian Requirements of the War Pro- 
duction Board had made a request to the 

PB Communications Division of the 
Office of War Utilities for consideration 
of a plan to remove all unnecessary resi- 
dence and business extension telephones 
for the purpose of helping spread out the 
shrinking stock of telephone sets to es- 
sential subscribers in the United States. 
he OWU Communications Division 
scheduled a hearing with OCR, but it was 
penerally believed that nothing would 
ome of the proposal, which was simply 
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in the form of a suggestion from OCR 
that the matter might be examined. 

As a matter of fact, the same idea has 
been examined not only by the commu- 
nications division on several occasions 
during the past year, but also by the 
Board of War Communications. Both 
decided that any benefits would be offset 
by too many adverse developments. 


*x* * * * 


URSUANT to the implications in the U. 

S. Supreme Court decision in the 
Davies Warehouse Case, 52 PUR(NS) 
65, the Office of Price Administration has 
revised its Regulation No. 11 with respect 
to telephone and telegraph companies, in 
areas not subject to maximum rate regu- 
lation. Regulation No. 11 was promul- 
gated by the OPA to carry out the pro- 
visions of the Price Stabilization Act as 
they affect public utilities. Under these 
provisions public utilities are exempt 
from general price control by the OPA, 
but are subject to certain requirements 
for giving notice of price increases so as 
to allow OPA opportunity to intervene 
before local regulatory bodies. 

In the Davies Case, however, which 
immediately resulted in classifying ware- 
houses in California as public utilities 
(because they are so classified by Cali- 
fornia law), the high court’s opinion 
referred obliquely to the absence of rate 
regulation for conventional public utili- 
ties of some states. 

Therefore, in its revision of Regula- 
tion No. 11, placing warehouses regu- 
lated by statute under the notice require- 
ment, OPA also took occasion to exempt 
telephone and telegraph companies, as 
well as common carriers, from the notice 
requirement in those states where they 
are not subject to maximum rate regula- 
tion by Federal, state, or local authority. 
As a practical matter, for the telephone 
companies this probably means com- 
panies operating in the states of Dela- 
ware, South Dakota, and Iowa. 

The OPA indicated, however, that it 
may subsequently make a further revi- 
sion of its regulation pending consulta- 
tion with public utility representatives af- 
fected. 
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Financial News 


Supreme Court Sustains 


Washington Rate Plan 


IX the previous issue (page 436 of this 
department) reference was made to 
the Washington rate plan. The Supreme 
Court, in a 6-to-3 decision, has now sus- 
tained the rate increase granted to the 
Washington Gas Light Company in con- 
formity with that plan. The rate increase 
was granted by the District of Columbia 
Public Utilities Commission, but was 
overruled by the district court. The 
court’s ruling was reversed by a circuit 
court of appeals, which decision is now 
supported by a majority of the Supreme 
Court. 

The major issue was not the merits of 
the Washington rate plan, however, but 
the question of jurisdiction—whether the 
Price Administrator could supersede the 
District commission as to rate-making 
authority. While the question thus large- 
ly involved the intent of Congress, some 
discussion of the rate issue itself appar- 
ently entered into the court’s delibera- 
tions. Justice Roberts, speaking for the 
majority, referred to the inflationary ef- 
fect of a rate increase of 3 cents a month 
per customer “in the light of wage in- 
creases and increased commodity prices 
and over-all conditions in the national 
economy.” On the other hand, Justice 
Douglas, speaking for the minority, ap- 
parently wanted to transfer the issue over 
inflation from the question of “3 cents a 
month” to allegations regarding “an in- 
flated rate base of some $1,000,000,” and 
“excessive charges for depreciation [of] 
over $225,000 a year.” He admitted that 
he did not know what the evidence would 
show, but apparently implied that the 
OPA and the Director of Economic 
Stabilization had not had full opportu- 


APR. 13, 1944 


and 
Comment 


By OWEN ELY 


nity to present their data on these points. 


Sen may refer to $1,055,549 re- 
maining excess over original cost, 
representing land value, which item the 
company plans to dispose of when the 
land is retired from service. The amount 
involved is about 24 per cent of net plant 
cost. Regarding excessive depreciation 
charges, it is interesting to compare this 
allegation (to which the minority opinion 
referred) with the contentions made in 
other quarters from time to time that de- 
preciation charges are inadequate. 
Washington Gas Light in 1943 charged 
only 6.3 per cent of gross for retire- 
ments, in 1942 less than 6 per cent. Many 
electric and gas companies charge 10 per 


cent or more; the average for 204 hold- 


ing company subsidiaries was 10.3 per 
cent in 1942. Charges are at the com- 
posite rate of 2.2 per cent per annum on 
depreciable gas plant in service, which is 
substantially in accord with the amounts 
claimed for tax purposes since 1940. As 
of December 31, 1943, the reserve 
amounted to less than 10 per cent of orig- 
inal plant cost, although the average for 
most electric and gas utilities is 15 per 
cent and the NARUC depreciation re- 
Niel implies that this is substantially too 
ow. 

While admittedly these issues were 
not cleared up in court, Justice Douglas’ 
reference to them seems to indicate that 
our ideas both on inflation and deprecia- 
tion may still lack clarity. 


Sa 


United Corporation 


NITED CoRPORATION’S plan on file 
with the SEC proposes to ex- 
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Statutory subsidiaries 
Columbia Gas & Elec. common 
Niagara Hudson Power common 
Niagara Hudson Power B warrants 
Philadelphia Elec. Co. common 
Public Service Corp. of N. J. common 
United Gas Improvement common 
Other companies 
Amer. Water Wks. & Elec. common 
Commonwealth & Southern common 
Commonwealth & Southern warrants 
Consolidated Edison of N. Y. common 
Cons. Gas of Balt. common 
Lehigh Coal & Nav. common 


Cash and governments, less pref. div. of $1.25 per share paid February 14, 1944.. 


Total assets 
Accrued for taxes 


Balance for preference stock 


Claim of preference stock at $53.75 per share 


Balance for common stock 


Number of shares of preference stock 
Balance for preference stock per share 


Number of shares of common stock 
Balance for common stock per share 


change one and one-half shares Philadel- 
phia Electric common, one-quarter share 
Delaware Power & Light, and $3.75 cash 
for each share of preference stock ten- 
dered by holders (up to 1,244,356 shares 
or half the outstanding amount). On the 
basis of current market prices for the 
two stocks (20 and 144, respectively), 
the value of the “package” is $37.30 as 
compared with the recent price of 34} 
for United preference stock. 

United Corporation proposes to divest 
itself of its entire holdings of Delaware 


Philadelphia Electric earnings 
elaware Power & Light earnings* 

Amount for package** 

Dividend income for package 


No. Shares Mkt. Value 


2,410,856 $10,246,138 
2,333,107 6,707,683 


27,287 
155,540 3,402,437 
1,493,789 


20,166,152 
6,066,223 10,615,890 


425,263 


33,175 
48,705 


$60,157,047 
7,141,151 
$67,298,198 


$67,018,141 
66,884,135 


$ 134,006 


1,244,356 
$53.86 


14,529,491 
$ 0.01 


Power & Light (being currently received 
from United Gas Improvement), and its 
holdings of Philadelphia Electric are to 
be reduced to about 14 per cent of the 
voting stock of that company. The “pro 
forma” assets as of December 31, 1943, 
reflecting the plan, would then be as 
shown above. 


NUMBER of interesting exhibits 
were filed by United Corporation. 
Exhibit A4 showed the price trend of 
Philadelphia Electric as compared with 


Estimated 
1944 Postwar 
$1.44 $1.80 to $2.00 
1.17 - 164 to 1.84 
2.67 3.33 to 3.68 
2.277 2.95 to 3.30 


Actual 
1943 


Budget 


* Before 14 cents amortization of plant acquisition adjustments. 


** Including 6 per cent on $3.75 cash. 


t Assuming $1 dividend on Delaware Power & Light, and 6 per cent on cash item. 


499 


APR. 13, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


an index of 9 comparable operating 
company stocks. At the time of the dis- 
tribution of UGI’s principal holdings 
last August, the stock was quoted about 
183 from which it gradually rose to 214 
in October and 22 in December. How- 
ever, with the announcement that United 
Corporation contemplated distribution 
of the stock which it had received from 
UGI, the stock declined to 20, although 
the index remained well above the De- 
cember level. 

An estimate of future income from 
the “package” was presented in Exhibits 
Bl and Cl. (See page 499.) 

The methods used to forecast postwar 
earnings for Philadelphia Electric are 
interesting. The future “normal year” 
was estimated on the following basis: 
generating capacity, 12 per cent under 
1943 ; load factor, 53 per cent (versus 65 
per cent in 1943); losses and company 
use, 8 per cent (versus 5 per cent 1943) ; 
average kilowatt-hour revenue, 1.60 
cents versus 1.34 cents in 1943 and 1.72 
cents average for 1936-40; operating 
ratio, 44 per cent (average was 41-44 per 
cent during 1935-40, adjusted to 15 per 
cent for maintenance and depreciation) ; 
miscellaneous taxes, 8 per cent lower 
than 1943; estimated refunding savings, 
$1,271,000; Federal income tax, 40 per 
cent ; estimated refunding savings on pre- 
ferred stock, $360,000. 


5 


The Virginia Merger Case 


agony to a dispatch to The Wall 
Street Journal from its Philadel- 
phia bureau, the utility staff of the SEC 
is expected to disapprove purchase of 
Virginia Public Service by Virginia Elec- 
tric & Power, subsidiary of Engineers 
Public Service. The principal issue re- 
volves around the $11,000,000 which 
will remain in Account 100.5 in the bal- 
ance sheet of the merged company. The 
merger apparently can’t be consummated 
without payment of the amount in- 
volved; and it is expected to result in 
substantial economies not otherwise ob- 
tainable. 

The Virginia commission is will- 


APR. 13, 1944 


ing to allow the merged company to 
amortize 100.5 and include the charge as 
a legitimate expense for rate-making 
purposes, but Dow-Jones doubts whether 
the SEC staff will agree with this con- 
cession. 

The economies to be obtained from 
the merger will presumably last during 
the service life of the merged company. 
As a practical solution, would it not be 
feasible to capitalize these economies at 
some given rate of return, say 6 per cent, 
and compare the resulting amount with 
the $11,000,000 “excess” plant value on 
the books of the new company? 

If the capitalized value of the econ- 
omies is greater than the amount in 
100.5, consumers will be hurt by deny- 
ing permission for a merger. 

The staff report, if the Dow forecast 
proves correct, may throw interesting 
light on the question of proper treatment 
of plant amortization charges. 


y 
Earnings-price Ratios 


T is becoming increasingly the custom 
in studies of utility earning power to 
use earnings-price ratios, despite the 


Wall Street practice of using price-earn- § 


ings ratios. Possibly the reason lies in 
the fact that the earnings-price ratio is 
more easily comparable with dividend 
yield and with percentage of “fair re- 
turn” allowed on the rate base. 

W. C. Gilman & Company has recent- 
ly prepared a chart and table showing 
median gross income capitalization ratios 
for electric, combination electric and 
gas, and gas utility companies. (The 
ratio is gross income divided by market 
value of all securities outstanding:) The 
results are as follows: 

11 Electric 
14 Electric & Gas 15 Gas 
Companies Companies Compantes 
%o 29 %e 
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a moderate amount of gas business to an 
important electric utility does not greatly 
affect the value of the securities. On the 
other hand, the ratio is considerably 
higher for retail gas companies, of which 
15 are included in the tabulation. 
Results vary quite widely for the gas 
companies, ranging from 5.78 per cent 
for Washington Gas Light to 11.20 per 
cent for Haverhill Gas Light. Since most 
of the companies use manufactured gas, 
the results indicate that the securities of 
these companies are rather unpopular 


MEDIAN EARNINGS-PRICE RATIOS? 


AND GAS, AND GAS UTILITY COMMON STOCKS 


with investors, as contrasted with the 
electric utilities. However, the figures 
may be affected somewhat by the inclu- 
sion of a number of small companies. 

The earnings-price ratios for common 
stocks of the same groups are reflected in 
the accompanying chart, reproduced 
from the Gilman study. The results 
should be of special interest in connec- 
tion with the present discussion of prof- 
it-sharing plans for utilities, as well as 
the tendency to lower the “fair return” 
ratio in legal proceedings. 
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ikarnings-Price Ratios = Earnings per share for year 
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INTERIM EARNINGS REPORTS 


End of 12-month Period 3-month Period 
Period Last Prev. Inc. % Last Prev. Inc.% 
Electric-gas Holding Companies 


American Gas & Elec. Consol. ........ Jan. $2.20 $2.14 3% $.60 $69 D13% 

American Power & Lt. (pfd.) Consol. , 8.94 6.02 49 2.39 3.18 D25 

American Water Works Consol. : ; 1.06 4 wl ws Be 
Parent Co. x : 13 

Columbia G. & E. Consol. ........000: : 

Com. & Southern (pfd.) Consol. ...... 

Elec. Bond & Share (pfd.) Parent Co. 

Elec. Pr. & Lt. (1st pfd.) Consol. 

Eng. Pub. Service Consol. 

Federal Lt. & Trac. Consol. .......... 

L. I. Lighting (pfd.) Parent Co. .... 

Middle West Corp. Consol. .......... 
Parent Co. 

NRE ae TASC OREDI. | 6S sickcilictcos.v's vx 

Niagara Hudson Power Consol. ...... 

North American Co. Consol. 


Par 
Nor. States Pr. (Del.) (pfd.) Consol. : 
Ogden Corp. Parent Co. .......ece00. 2, 93(a)2 20 
Public Ser. Corp. of N. J. Consol. .... Dec. 22 
Std. Gas & Elec. (pr. pfd.) Consol. ... A 12 i 12 04 " 
United Gas Improvement Parent Co. .. , 48 D29 
United Et. & Rys. Consol,’ os. osc scien’ : 130(b) erste ae 
Electric-gas Operating Companies 
Boston Edison ; 2.18 
Central Illinois E. & G. : 1.86* 
Commonwealth Edison Consol. ; 1.76 
Conn. Lt. & P : 2.56 
Gona.: Edison: N.Y. Consol... ..6i00605% ; 1.70 
Parent Co. 1.65 
Cons. Gas of Balto. Consol. ........6. Dec. 4.34 
Delaware Power & Light , 1.00 
Derby Gas & Electric : 2.36 
Detroit Edison Consol. 
Houston Lighting & Power 
Idaho Power : 
Indianapolis P. & L. Consol. .......... Dec. 
Pacific Gas & Elec. Consol. 
Philadelphia Elec. 
Public Service of Indiana 
Public Service of Colorado ’ 
San Diego Gas & Elec. .........ccc00e Nov. 
Southern California Edison Consol. .. Dec. 
Gas Companies 
Amer. Lt. & Trac. Consol. .......000. Sept. 
Brooklyn Union Gas 
Consolidated Natural Gas 
E] Paso Natural Gas Consol. 
Lone Star Gas Consol. 
Oklahoma Natural Gas 
Pacific Lighting Consol. .........000. Dec. 
Peoples Gas Lt. & Coke Consol. ...... Dec. 
Southern Natural Gas Consol. ........ Dec. 
United Gas Corp. (1st pfd.) Consol... Dec. 16. ‘91 : 
Washington Gas Light " 2.21 2.02 
Telephone and Telegraph Companies 
American Tel. & Tel. Consol. ........ Dec. 9.50 8.79 
Parent Co. Dec. 9.00 8.72 
General Telephone Consol. ........++- Dec. 224 2.22 








D—Deficit or decrease. E—Estimated. (a) Six months. (b) Assuming dissolution plan of United Light & 
Power is consummated. (c) After income appropriations for amortization. (d) Nine months. * Adjusted to 
recapitalization. 
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RQ 
What Others Think , \, 


Joe Eastman’s ee 2-point Primer” on 
Regulation 


ie was almost poetically fitting that the 
last formal public statement of the 
late Joseph B. Eastman should have been 
in the form of a synthesis of his ideas 
about the function of regulation — a 
synthesis drawn from his own rich per- 
sonal background of experience with a 
subject to which he devoted almost his 
entire adult life. 

It was equally fitting that these re- 
marks should have come upon the oc- 
casion of a testimonial dinner in his 
honor at Hotel Statler in Washington, 
which marked the completion of his 
twenty-five years of service as a member 
of the Interstate Commerce Commission 
—an occasion barely one month prior to 
his sudden death on March 15th. 

“Joe” Eastman, as he was fondl 
known to the multitude of public of- 
ficials, railroad and public utility men 
who, today, cherish the memory of their 
association with him, could hardly have 
known that he was, in effect, pronounc- 
ing his last testament on the subject of 
regulation. And, yet, if he had been 
granted some mystic foreknowledge of 
his own early departure from the scene 
of his twenty-five years of regulatory 
labor, he could hardly have indicted a 
more concise, lucid, scholarly, or well- 
balanced message if he had used months 
of careful preparation. Without further 
explanation there follows (subtitles sup- 
plied) the text of Joe Eastman’s state- 
ment, on the occasion mentioned, which 
he entitled “A 12-point Primer” : 


Commissions Are Here to Stay 


(1) With the country as big and com- 
plex as it is, administrative tribunals like 
the Interstate Commerce Commission are 
necessities. Probably we shall have more 
rather than less. To be successful, they 
must be masters of their own souls, and 
known to be such. It is the duty of the 
President to determine their personnel 
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through the power of appointment, and it 
is the duty of Congress to determine by 
statute the policies which they are to ad- 
minister; but in the administration of those 
policies these tribunals must not be under 
the domination or influence of either the 
President or Congress or of anything else 
than their own independent judgment of the 
facts and the law. They must also be in 
position and ready to give free and untram- 
meled advice to both the President and 
Congress at any time upon request. Political 
domination will ruin such a tribunal. | 
have seen this happen many times, particu- 
larly in the states. 


Relations of Courts with Commissions 


(2) The courts were at one time much 
too prone to substitute their own judgment 
on the facts for the judgment of adminis- 
trative tribunals. They are now in danger of 
going too far in the other direction. The 
principle that it is an error of law to render 
a decision not supported by substantial evi- 
dence is a salutary principle. The courts 
should enforce it. 


Administrative Responsibility 

(3) An administrative tribunal has a 
broader responsibility than a court. It is 
more than a tribunal for the settlement of 
controversies. The word “administrative” 
means something. The policies of the law 
must be carried out. If in any proceeding 
the pertinent facts are not fully presented 
by the parties, it is the duty of the tribunal 
to see to it, as best it can, that they are 
developed of record. A complainant with- 
out resources to command adequate profes- 
sional help should be given such protection. 
The tribunal should also be ready to insti- 
tute proceedings on its own motion, when- 
ever constructive enforcement of the law 
so requires. 


Fair Hearings 
(4) There is no safe substitute in the 
procedure of the tribunal for full hearing 
and argument of the issues, when they are 
in controversy, although the hearing need 
not always be‘oral. This takes time, but it 
is time well spent. 


Commission Decisions 
(5) The decisions of the tribunal should 
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present succinctly the pertinent facts, as they 
are found to be, and the conclusions 
reached, but also state clearly the reasons 
for the conclusions. 


Regulatory Statutes v. Personnel 


(6) The statutes which the tribunal ad- 
ministers should be well, simply, and care- 
fully framed, but the personnel which does 
the administering is more important than 
the wording of the statute. Good men can 
produce better results with a poor law than 
poor men can produce with a good law. 


Qualification of Commissioners 

(7) It is not necessary for the members 
of the tribunal to be technical experts on 
the subject matter of their administration. 
As a matter of fact, you could not find a 
man who is a technical expert on any large 
part of the matters upon which the Inter- 
state Commerce Commission finds it neces- 
sary to pass. The important qualifications 
are ability to grasp and comprehend facts 
quickly, and to consider them in their rela- 
tion to the law logically and with an open 
mind. Zealots, evangelists, and crusaders 
have their value before an administrative 
tribunal, but not om it. Other important 
qualifications are patience, courtesy, and a 
desire to be helpful to the extent that the 
law permits. 


Regulatory Courage 


(8) Moral courage is, of course, a prime 
qualification, but there are often misap- 
prehensions as to when it is shown. The 
thing that takes courage is to make a de- 
cision or take a position which may react 
seriously in some way upon the one who 
makes or takes it. It requires no courage to 
incur disapproval, unless those who dis- 
approve have the desire and power to cause 
such a result. Power is not a permanent 
but a shifting thing. I can well remember 
the time when it was a dangerous thing to 
incur the displeasure of bankers, but there 
has been no danger in this since 1932. It 
became a greater danger to incur the dis- 
pleasure of farm or labor organizations. 
There is nothing more important than to 
curb abuse of power, wherever it may re- 
side, and power is always subject to abuse. 


Sectional Representation 


(9) Selection of the members of an ad- 
ministrative tribunal from different parts 
of the country has its advantages, but they 
turn to disadvantages, if the members re- 
gard themselves as special pleaders for their 
respective sections. 


Virtue of Humility 


(10) Sitting in dignity and looking down 
on the suppliants from the elevation of a 
judicial bench has its dangers. A reversal 
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of the position now and then is good for 
the soul. It has for many years been my 
good fortune to appear rather frequently 
before legislative or congressional com- 
mittees. They area a nr against 
inflation than the OPA 


Recognizing Staff Work 

(11) In any large administrative tribunal, 
like the Interstate Commerce Commission, 
a vast amount of the real work must neces- 
sarily be done by the staff. It is a difficult 
problem to give the individual members of 
the staff proper recognition for work well 
done—recognition on the outside as well as 
the inside. It is very important that this 
problem be solved, but I am frank to say 
that its full solution has not yet been 
reached. 


Regulation v. Management 


(12) One of the great dangers in pub- 
lic regulation by administrative tribunals of 
business concerns is the resulting division of 
responsibility, as between the managements 
and the regulators, for the successful func- 
tioning of these concerns. For example, 
there was a tendency at one time, and it may 
still exist, on the part of those financially 
interested in the railroads to think of the 
financial success of those properties solely 
in terms of rates and wages and the treat- 
ment of rates and wages by public authori- 
ties. Sight was lost of the essentiality of 
constant, unremitting enterprise and initia- 
tive in management. The importance of 
sound public regulation cannot be minimized, 
but it must not be magnified to the exclu- 
sion of those factors in financial success 
— which ordinary private business must 
rely. 


NE of the most impressive of the 
numerous congratulatory messages 
which Joe Eastman was privileged to 
hear at his “last dinner” was an address 
by J. Carter Fort, general counsel for 
the Association of American Railroads. 
Mr. Fort apologized for turning away 
so many who wished to attend Joe’s 
jubilee banquet. To accommodate them 
all, he said, it would have to be held in 
Soldier’s Field stadium in Chicago. He 
regaled his listeners with quips and 
anecdotes about the guest of honor, re- 
gretting, for example, that it was neces- 
sary for Joe Eastman to “stand in line 
a long | time” in order to be President, be- 
cause “the turnover is not what it used 
to be.” 
He recalled Eastman’s obvious quali- 
ties and achievements, climaxed by the 
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presidential call during the war emer- 
gency to head the important Office of 
Defense Transportation. But these, said 
Mr. Fort, “throw only a flickering light 
on the real picture of the man.” He con- 
tinued : 


I pass quickly over his superb profes- 
sional skill, his mastery of the tools of his 
trade, his untiring industry, and all those 
other qualities which have made him an 
expert among experts, and a_ specialist 
among specialists. 

I also pass quickly over those larger 
qualities of the statesman, of the man of 
affairs, with which he is so richly endowed 
— vision, sagacity, seasoned judgment, 
worldly wisdom, and hard common sense. 

I prefer to dwell upon qualities of a 
somewhat different kind. 

I like to think of his unfaltering courage. 
Never has he given ground before the on- 


slaughts of pressure groups or of special 
interests or of others seeking unfair ad- 
vantages. 

I like to think too of his sincerity and his 
integrity, — and unshadowed through 
the years. He has never done a shabby 
thing, he has never thought a_ shabby 
thought. He has never sold the truth to 
serve the hour. 

Most of all I like to think of his kind- 
liness, his warmheartedness, his sympathetic 
and compassionate understanding of other 
men and of their trials, their triumphs, and 
their disappointments. 


This, it must be kept in mind, was a 
railroad attorney speaking about a mem- 
ber of the agency which regulates the 
railroads. Truly, as Mr. Fort concluded, 
Joe Eastman was “a spiritual leader cast 
in the mold of the finest American tradi- 
tion.” 





Becker Testifies 


oHN A. BEcKER, for many years ac- 
tive in the Wisconsin rural electrifi- 
cation program, has testified before the 
Senate Agriculture subcommittee that the 
contents of his memorandum of Decem- 
ber 17, 1940, are “absolutely true.” The 
Becker memorandum, written three days 
after Becker had kept-a luncheon ap- 
pointment with former REA Deputy Ad- 
ministrator Robert B. Craig, purported 
to detail a comprehensive plan outlined 
by Craig to form a national organization 
to control REA politically and to estab- 
lish a national merchandising organiza- 
tion for private profit. 

Craig, testifying under oath before the 
committee in February, denied that he 
had ever had luncheon with Becker or 
that he had ever detailed a plan for con- 
trolling REA in any way. 

Becker produced a corroborating wit- 
ness in the person of George F. Rowe, 
formerly of Wisconsin and now an em- 
ployee of the office of information of 
the Department of Agriculture. Rowe 
said that on December 12, 1940, Becker, 
whom he called a friend of a number of 
years, had told him that he was to meet 
Craig at luncheon the following day. 
Rowe said he was curious to know why 
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at REA Hearing 


Craig desired to meet him, since he had 
heard rumors of difficulties in REA, par- 
ticularly centering around attempts to 
force the use of copper conductor instead 
of other kinds. He said he called Becker 
at his hotel late on the afternoon of De- 
cember 14th after the luncheon and 
asked him what had transpired. Becker, 
in a hurry to catch a train, said he would 
write him about the Craig plan, which 
he later did. 

Becker introduced copies of corre- 
spondence between Craig and himself 
which indicated that Craig had proposed 
some sort of a plan, Becker at the time 
was interested in obtaining a position 
with REA but admitted that his health 
would not permit him to take a full-time 
position. Instead he offered to act as con- 
sultant in any organization that Craig 
was able to effect. Becker told the com- 
mittee it was his desire to get on the 
“inside” and find out what the plan was 
all about. He said he felt it was so fan- 
tastic that it could do great damage to 
REA if it were not guided in the proper 
direction. He said he was not opposed to 
a national organization but that his in- 
terest in REA made him feel that Craig 
and his followers were launching on a 
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“WHEN I an TO DIG ME UP A REPLACEMENT, MISS JONES, YOU 


IDN’T HAVE TO TAKE ME LITERALLY” 


project designed to bring personal gain. 





Hes heard Jonathan W. Daniels, 
presidential aide, testify that he 
asked Administrator Harry Slattery of 
REA to resign on three occasions be- 
cause he felt Slattery “was not quite on 
top of the ball administratively,” the Sen- 
ate Agriculture subcommittee investigat- 
ing REA left open, temporarily at 
least, the legal question of whether a con- 
fidential assistant of the President can be 
required to testify before a congressional 
investigating committee. Contempt pro- 
ceedings against Daniels were dropped, 
but it was indicated the committee is set 
to proceed against any other recalcitrant 
witness. 


Daniels, who agreed to testify at the 
direction of the President after the sub- 
committee had begun proceedings to call 
him before the bar of the Senate for 
contempt, insisted that he was not waiv- 
ing the legal principle involved. He said 
the President felt there was nothing con- 
fidential in the White House investiga- 
tion of REA. At the conclusion of his 
testimony, the committee decided not to 
request the White House files on REA 
on the ground that there would be noth- 
ing helpful in them. This eliminated the 
possibility of another clash between the 
legislative and executive branches. 

Throughout his testimony Daniels was 
bombarded with questions designed to 
show that he sought Slattery’s resigna- 
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tion without giving the administrator an 
opportunity to present a full case in his 
own defense. Daniels countered with the 
statement that he had no. consulted per- 
sonally with antagonists of Slattery until 
after he had talked with the administra- 
tor and decided that he was not doing a 
good administrative job. He admitted, 
however, that he had received numerous 
letters and telephone calls prior to his 
meeting with Slattery in July, 1943, from 
Steve Tate, president, and Clyde T. Ellis, 
executive manager (on leave), of the 
National Rural Electric Codperative As- 
sociation. Tate and Ellis demanded 
Slattery’s resignation after he had re- 
fused to approve a proposed mutual in- 
surance plan to be financed by member- 
ship and surplus funds of the local co- 
Operatives. 


Ben MITTEE Counsel Carroll L. Beedy 
pressed the point that Slattery had 
frequently complained that his hands 
were tied by the Secretary of Agricul- 
ture, under which REA is operating, and 
that he was unable to function as an ad- 
ministrator. Beedy pointed out that 
Slattery’s activities were stymied also by 
the appointment of William J. Neal as 
deputy administrator with codrdinating 
powers. Beedy asked Daniels if he felt 
that any man could do a good administra- 
tive job under those conditions. He also 
questioned Daniels’ wisdom in not con- 
veying this information to the President, 
along with information that was deroga- 
tory to Slattery. 

Senator George D. Aiken of Vermont, 
member of the subcommittee, asked the 
witness if it were not a fact, whether 
by design or otherwise, that he had been 
getting only one side of the story — at 
least to the extent that information ad- 
verse to Slattery was presented in the 
stronger manner. 

Daniels testified he had tried to be fair 
in making a study of REA difficulties and 
that his only interest was in the welfare 
of the American people who needed 
rural electrification. He said he believed 
the basic difficulty between Slattery and 
Robert B. Craig, former deputy ad- 
ministrator who admitted that NRECA 
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was his brainchild and who was charged 
before the committee with having 
favored copper line conductor as against 
other types of conductor, was a struggle 
for power between the two, and that dif- 
ficulties over organization of insurance 
companies and other squabbles came 
afterwards. Craig served for a short 
time in 1939 as acting administrator, 
until Slattery took over. 


N response to a direct question, 
Daniels said consideration had been 
given to returning REA to an independ- 
ent status, but he insisted that any plan 
toward this end would involve the status 
of many other agencies seeking their in- 
dependence. He said the President had 
been criticized before the reorganization 
bill was passed because there were too 
many independent agencies with too 
many individuals running to the White 
House with their troubles. In response 
to a question by Senator Aiken, Mr. 
Daniels said he believed that Congress 
had a definite function in determining 
whether REA should be independent but 
he felt that the legislative branch should 
consult with the executive branch before 
taking action. Beedy then pointed out 
that one of the many matters being con- 
sidered by the committee was whether 
REA should be made independent, 
Senator Guy M. Gillette of Iowa out- 
lined the sequence of events leading up 
to Daniels’ appearance and stressed the 
point there was no intention to embar- 
rass the President by starting contempt 
proceedings when Daniels at first re- 
fused to testify. Daniels said he did not 
feel that the committee had intended to 
embarrass the executive and expressed 
himself as well pleased with the way he 
had been treated by the committee. 
Beedy got into the record an admis- 
sion from Daniels that President Roose- 
velt “made a mistake” when he told a 
recent press conference that he had heard 
something about difficulties in REA last 
summer but nothing had come to his 
attention lately.. Daniels said that the 
President “answered the question cas- 
ually” and since there were never any 
long conferences on REA, indicated that 
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the President had forgotten about recent 
discussions. 


ANIELS’ testimony also brought out 
D some other rather revealing infor- 
mation with respect to the White House 
investigation of REA: 

Daniels discussed the REA matter 
with the late Marvin McIntyre, secre- 
tary to the President, and James Barnes, 
another administrative assistant. 

McIntyre had the feeling that Ellis and 
Tate were “trouble makers,” so far as 
the REA investigation was concerned, 
because of the violence of their attacks 
upon Slattery, which made solution of 
the problems difficult. 

Secretary Wickard - expressed to 
Daniels his doubts as to Slattery’s ad- 
ministrative capacity. He also expressed 
a dislike for Craig. Daniels said he did 
not go into the details of the problem 
with the President—first, because he felt 
that the President was too busy with the 
war and, second, because he did not be- 
lieve that the insurance angle was all 
there was to the problem. 

With approval of the State Depart- 
ment, Daniels recommended to the Presi- 
dent that Slattery be assigned to a posi- 
tion which would take him to Europe 
in the interest of rehabilitating power 
plants. In this capacity, Daniels said, 
his experience would be valuable, but he 
would have no administrative responsi- 
bilities. 

President Roosevelt offered the job of 
administrator to former Senator George 
Norris, “father of REA,” with the idea 
that he could clear up the discord within 
the organization. Slattery had agreed 
to work under Norris, but the latter de- 
clined to accept. Daniels said he still 
felt that a change should be made be- 
cause, he said, irrespective of the charges 
made against Slattery, it was obvious 
there was no cohesion in the REA or- 
ganization, but rather definite evidence 
of dissension among the employees which 
Slattery apparently could not overcome. 
He said there was never any reflection 
so far as he was concerned upon the in- 
tegrity of Mr. Slattery 

Daniels denied that he had ever heard 
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any discussion indicating that NRECA 
was a source of considerable political 
power in the “fourth term” campaign. He 
said McIntyre termed the NRECA a 
headache. He said he felt a national co- 
Operative which truly represented the lo- 
cals would have considerable value. 


CTIVITIES of Eugene Casey, another 

administrative assistant, in making 
“fourth term” speeches before REA 
gatherings were disapproved by MclIn- 
tyre, who was very much concerned. 

Daniels denied that any of his activi- 
ties were concerned with heading off the 
investigation, emphasizing that it was his 
job to get REA, as an agency, out of a 
difficult situation, 

Asked if he didn’t feel that it was im- 
proper for the White House to offer 
Slattery a job in Europe which would 
have taken him away from the commit- 
tee investigation, Daniels replied: 

“He never would have been more than 
twelve hours away. Further, the execu- 
tive department was seeking to benefit 
the agency. I don’t feel that the executive 
branch falls into abeyance when a con- 
gressional investigation is begun. Asa 
human being, I can understand Mr. Slat- 
tery’s position in refusing to resign under 
fire. However, in my capacity I felt the 
welfare of REA was more important 
than that of any individual. I do not feel 
as a confidential assistant to the Presi- 
dent, that a legislative committee can 
compel me to testify on confidential 
matters, but in this case it must be rec- 
ognized that the legislative and execu- 
tive aims are the same. If the two 
branches could codperate, it would be of 
great benefit to REA.” 


ese McKinney Moore, former 
junior administrative assistant of 
REA and now partner in a New York 
export broker concern, was called to tes- 
tify regarding misstatements in travel 
claims while with REA. At the conclu- 
sion of her examination, Subcommittee 


Chairman Ellison D. Smith, of South 
Carolina, said: “The young lady has ac- 
quitted herself adroitly.” 
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Peebles Addresses Telephone Associations 


NCREASING demand by the military 
forces for communications equipment 
and a critical labor shortage have pre- 
vented manufacture of new telephone 
sets and relaxation of other rules affect- 
ing expansion of the telephone industry. 
This information was given to members 
of the Texas and Kansas telephone as- 
sociations at recent meetings by Leighton 
H. Peebles, director of the communica- 
tions division of the War Production 
Board. He said: 


From the reports coming to me it appears 
that the shortage of telephone instruments is 
at present your first problem. The War Pro- 
duction Board and the industry had foreseen 
this problem as much as a year ago, for it 
was in the spring of 1943 that the operating 
industry advisory committee first brought 
the question of resumption of manufacture 
of telephone instruments up for discussion. 
At that time the Controlled Materials Plan 
was going into effect and we could not see 
our way clear to allocate the necessary ma- 
terials. The question of the manufacture of 
telephone instruments was considered again 
in the summer of 1943 and in the late fall of 
1943. During this time the requirements of 
the armed forces for communications equip- 
ment had been stepped up materially, and 
despite the urgency of the situation, which 
was fully recognized by the War Produc- 
tion Board, it was felt that common sense re- 
quired that no relaxation should be permitted 
until we could see more clearly into the fu- 
ture. 

So that you may have some idea of the 
over-all picture, statistical data covering 
communications equipment indicate that if 
ther@ is no cancellation of military orders, 
taking the present order books of the manu- 
facturers in dollar value and dividing by the 
maximum month’s production in dollar 
value, there is twelve months’ work ahead 
for the communications manufacturers. Of 
course, this over-all picture covers not only 
wire communications equipment, but also 
radio and radar equipment. However, es- 
sentially the same type of employee is re- 
quired for the production of each type. 


M R. PEEBLES said that it was natural 
that the telephone industry should 
wonder why the War Production Board 
is permitting the manufacture of a lim- 
ited number of flatirons, iceboxes, and 
other civilian type of goods but not tele- 
phones. He said we cannot think of war 
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production as a single program, but 
rather a multitude of distinct programs. 
In the case of communications equip- 
ment, the immediate war needs are still 
rising. He continued: 


It is my hope that the American public will 
clearly understand this situation; otherwise, 
our production task in 1944 will be hampered 
by uninformed criticism. Adjustments and 
cutbacks in the war production program in 
1944 are an essential part of our steady 
progress toward victory. I can say this— 
that the War Production Board realizes that 
the resumption of production of equipment 
necessary to resume normal utility service 
should rank high in any program for re- 
leasing restrictions. It is, however, the set- 
tled policy of the War Production Board 
not to permit production for less essential 
civilian requirements where to do so would 
threaten interference with production for 
military use. 

In this connection, Donald M. Nelson, 
chairman of the War Production Board, has 
made plain the board’s policy. It is to the 
effect that now is the time to make plans for 
resumption of a civilian economy, based on 
a postwar world, but the time has not yet 
come to put these plans into action. He 
pointed out that only if there is planning 
now can the transition from a war-time 
economy to a peace-time economy be made 
“as smooth, as rapidy and as fair as pos- 
sible.” Mr. Nelson also made plain that there 
could be no general resumption of civilian 
production at this time, for military pro- 
grams still have first call on the nation’s 
resources and “neither man power, manu- 
facturing facilities, nor component parts for 
large-scale consumer goods production are 
available.” Mr. Nelson further stated that 
he believed small business should be given 
first crack at production of civilian goods 
when the time is ripe and materials and man 
power become available because “the most 
important single thing we face is the future 
and fortune of small business in America.” 


He said it now appears that there will 
be enough telephone instruments made 
available through ordinary disconnec- 
tions to provide service for Schedule A 
applicants. 


M* PEEBLES briefly outlined the 
changes that have been made in 
orders directly affecting the telephone 
industry, principal ones being orders U-2 
and U-3. He said that U-2 has been 
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amended to permit an operator to install 
outside plant to provide service to Sched- 
ule A residence subscribers, as well as 
Schedule A business subscribers. This 
amendment also revoked the clause which 
restricted the use of copper wire in ex- 
change outside plant. There were other 
changes also enumerated, 

All construction work is subject to the 
provisions of Order U-3, which provides 
that an operator cannot begin construc- 
tion on a project if the total cost of new 
materials that require a preference rating 
to purchase is in excess of $2,500, or if 
the total cost of all materials, even 
though priority assistance is not neces- 
sary, is in excess of $5,000, without ap- 
proval of the War Production Board. 


Amendment to U-3 defined an operator 
so as to generally include only those who 
are engaged in rendering telephone serv- 
ice to the public. The amended U-3 also 
liberalizes use of materials obtained 
under the order to construct toll lines. 
The changes in the two orders were de- 
signed to give an operator more freedom 
of action and were made with a view of 
removing restrictions as soon as it was 
felt that they were not necessary in the 
furthering of the war organization or in 
maintaining a basic civilian economy. 

With respect to the aid that industry 
itself has given to the communications 
division, Mr. Peebles said: 


The representatives of the industry who 
form the Telephone Operations Industry Ad- 


511 APR. 13, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


visory Committee meet regularly with the 
division, and their advice and help have been 
of inestimable value. . .. The service ren- 
dered by the committee members is a pa- 
triotic service, and they pay all of their own 
expenses and contribute their time without 
charge to the government. It is an important 
public service. All proposed orders or other 
factors that may result in a change in the 
policy of the communications division are 
given serious consideration by committee 


members, and their recommendations are 
carefully reviewed by the War Production 
Board. I cannot speak too high of the service 
the committee members have rendered their 
country. 


Mr. Peebles said plans were being de- 
veloped by the War Production Board 
for a reconversion back to a peace-time 
economy when circumstances permit. 





New York Commission Report 


HE New York Public Service Com- 
mission on March 19th called upon 
public utilities not to yield to the natural 
temptation to increase dividend rates too 
greatly during the war boom, because 
plants and facilities, strained by the 
volume and pressure of war work, must 
be rehabilitated on the return of peace. 
The plea was made in a report to Gov- 
ernor Dewey and the state legislature 
dealing with the regulation of utilities 
during war time. The commission em- 
phasized that utility financial structures 
must be ready to meet a burden at the 
war’s end. The report said: 


When the war is over or even before it 
is possible to secure additional facilities to 
replace the substitutes which have been 
temporarily passed for operation and to re- 
place equipment that is rapidly wearing out, 
utilities will need to have unusual amounts 
of cash. For such purposes it would be 
improper to issue additional securities. 

Unless utilities conserve their funds or 
improve their financial status by retiring 
securities outstanding, they will not have 
the much-needed cash, and their financial 
structure will be such that they cannot be 
allowed to issue securities. 

With large accumulated cash funds, the 
temptation is great to increase the dividend 
rate, to pay bonuses, or to distribute gen- 
erously the unusual earnings; but any of 
these plans would be most unwise unless 
or until the company has made abundant 
provision, even considerably beyond all rea- 
sonable expectations, to meet all postwar re- 
quirements. Indeed, it would be preferable to 
err in the other direction; that is, to restrict 
dividends, to keep salaries on a reasonable 
basis, and to avoid the use of funds that are 
not definitely required, in order that the util- 
ity may be prepared to meet the postwar 
conditions and have such a sound financial 
structure that it can meet almost any con- 
dition that may arise. 
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Now is the time for the husbanding of all 
resources and complete preparation for 
the postwar period. This does not mean 
that funds not immediately needed should 
be kept idle and that temporarily these 
funds should not be invested in gilt-edge 
securities, provided retirement of outstand- 
ing securities is impracticable. But the dis- 
tribution of temporary earnings through 
dividends or other means places the money 
used for these purposes beyond the reach 
of the utility. 


HE report showed continuation of 

the valuation of utility plants 
amounting to several billion dollars. 
Figures were cited to show that nearly 
$265,000,000 had been eliminated from 
utility plant accounts. 

According to the report, rate reduc- 
tions made effective in 1943 amounted to 
$2,948,600, while rate increases were 
$128,600, leaving a net decrease of $2,- 
820,000. Nearly all the reductions were 
for telephone and electric service. 

The report declared that “in the cost 
of utility services the commission has 
held the line firmly against inflationary 
trends.” Further, the report said, while 
production costs had increased, the com- 
mission had insisted that “utilities under 
its jurisdiction effect every possible 
economy before resorting to rate in- 
creases.” 

Referring to the commission’s at- 
tempts to prevent a breakdown in local 
and intercity bus transit, the report de- 
clared that the agency had refused to 
permit busses to be sold or leased out- 
side the state and-had ruled that if a com- 
pany had a surplus of busses it should 
dispose of them to companies in war 
industry areas. 
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The March of 
Events 


Senate Votes TVA-FEPC Curbs 


EPRESENTATIVE John Rankin, Democrat of 
Mississippi, recently announced that he 
would lead a fight in the House of Represent- 
atives to attempt concurrence by the lower 
chamber with the Senate-approved “McKellar 
amendment” to the Independent Offices Appro- 
priation Bill, which would have the effect of 
requiring the Tennessee Valley: Authority to 
turn all its unexpended revenues into the Treas- 
ury each year and seek annual appropriations 
from Congress. At present TVA may use un- 
expended balances as a revolving fund. 

Champions of TVA charge that the Mc- 
Kellar amendment would hamstring the busi- 
ness operations of that agency. McKellar with- 
drew a number of other amendments designed 
to restrict TVA, presumably to concentrate his 
fire on the Treasury-control amendment which 
he regarded as the principal reform needed to 
keep TVA within bounds. 

In the course of the debate McKellar made 
spirited charges against TVA Chairman Lil- 
ienthal for alleged political activity in the 
state of Tennessee. 

Another Senate-approved amendment to the 
Independent Offices Appropriation Bill which 
must be resolved in a conference between the 
Senate and the House is the so-called “Russell 
amendment,” sponsored by Senator Russell of 
Georgia. This would put an end to any agency 
established by executive order if it did not 
within one year obtain approval for specific 
appropriations upon justification therefor be- 
fore Congress. It was generally regarded as 
aimed primarily at the continuation of the 
President’s Fair Employment Practices Com- 
mittee. 

In an eleventh-hour maneuver, Republicans, 
led by Senator Buck of Delaware, attempted 
to write into the bill specific authority for 


and later rejected the Buck amendment. A 
third major Senate amendment to the bill, 
which would require Senate confirmation of 


all Federal officials earning a year or 
more, faced tough sledding in obtaining House 
concurrence. 


Rivers and Harbors Bill 


T= House of Representatives on March 
22nd finally passed the omnibus Rivers 
and Harbors Bill (HR 3961). In the course of 
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its deliberations the House narrowly defeated 
a committee amendment which would have 
given the Interior Department complete con- 
trol over the distribution and sale of public 
power from projects in the bill. The com- 
mittee had adopted this amendment as the re- 
sult of a letter from the White House re- 
ceived after hearings had closed. 

In addition to giving the Secretary of In- 
terior authority to sell all surplus power from 
public projects at the lowest rates approved 
by the Federal Power Commission, with pref- 
erence for sale to public bodies and codpera- 
tives, it would also have given the Secretary 
of Interior authority to construct and acquire 
transmission lines and enter into any contract 
he deemed necessary to carry out the policy 
described. 

The committee amendment was defeated 
after Representative Dondero, Republican of 
Michigan, charged that President Roosevelt 
had been “hoodwinked” by Secretary of In- 
terior Ickes into asking Congress to approve 
“an enormous coup to put $1,500,000,000 worth 
of Federal investment in electric power in the 
hands of politicians.” 

“In my opinion,” he added, “the President 
was busy with war duties and merely signed 
a letter that was handed to him by the Secre- 
tary of the Interior. . . . The guilty party is 
the self-seeking person who has taken advan- 
tage of the President’s busy hours to put over 
an enormous coup . 

Other important changes in the Rivers and 
Harbors Bill: A minority amendment spon- 
sored by Representative Carter, Republican of 
California, prevailed, by a voice vote, over a 
committee amendment,’ which would have 
given blanket future authority to the Army 
Engineers to go ahead with power plant con- 
struction subject to further appropriations. 
The Carter amendment requires the Army 
Engineers to come back to Congress for any 
further authorization with respect to projects 
covered by the bill. The so-called “navigation- 
ist” bloc won its first showdown test against 
the so-called “irrigationists” by another close 
vote (84 to 98), defeating an amendment by 
Representative Barrett, Republican of Wyo- 
ming, which would have made the use, for 
irrigation or reclamation, of all Missouri river 
basin waters superior to any other use. The 
Tombigbee-Tennessee waterway was the only 
specific project which the House, as a whole, 
threw out of the bill as reported by the com- 
mittee. 
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Power projects included in the Rivers and 
Harbors Bill are as follows: Savannah river, 
Clark’s Hill, Georgia, $28,000,000; Chattahoo- 
chee river, Florida and Georgia, $6,500,000; 
Alabama-Coosa rivers, Alabama, $60,000,000 ; 
Neches and Angelina rivers, Texas, $23,000,- 
000; Guadalupe river, Texas, $8,500,000; Co- 
lumbia river (including Umatilla), Washing- 
ton-Oregon, $49,470,000; Snake river, Idaho, 
four dams, $30,000,000. The bill itself carries 
no appropriations—merely authorization. It 
further specifies that no work shall be com- 
menced sooner than six months after termina- 
tion of hostilities. 


Seek to Curb Federal Power 


EORGE C. McConnauGHEY, chairman of 

the Ohio Public Utilities Commission, 
said recently he believed the Federal Power 
Commission was “overstepping its own power 
in interstate commerce matters” and is “at- 
tempting to regulate state matters.” 

Mr. McConnaughey, first vice president of 
the National Association of Railroad and 
Utilities Commissioners, presided over a meet- 
ing of the executive, legislative, and codpera- 
tive committees of the association in Wash- 
ington, D. 

A study is ‘being made, Mr. McConnaughey 
told reporters, of possible legislation to amend 
the Federal Power Act to prevent “the Fed- 
eral Power Commission from usurping the 
regulatory powers which the states already 
have to regulate gas and electric rates within 
the separate states.” 

He asserted there is “an apparent move 

’ for the Federal government to take over 
complete control of aviation “and leave no con- 
trol to the states.” Regulation of commercial 
interstate aviation should be under the Inter- 
state Commerce Commission and not the Civil 
Aeronautics Board, the NARUC committees 
decided. McConnaughey said the group, after 
adopting a resolution to that effect, also urged 
that the individual states pass legislation put- 
ting control of purely intrastate aviation under 
their state public service commissions. 

Also attending the session was Wade Mar- 
tin, president of the association and chairman 
of the Louisiana Public Service Commission; 
John D. Biggs, second vice president of the 
group and chairman of the Illinois Commerce 
Commission; and about two dozen committee 
members. 


McCarran Bill 


ENATOR Patrick McCarran of Nevada on 

March 20th introduced a new aviation bill, 
S 1790, which would restore to the Federal 
aviation agency its former name, Civil Aero- 
nautics Authority, and its former independent 
status. It also creates an independent air safety 
board to investigate aircraft accidents, and to 
pursue special studies on matters relating to 
air safety, and to make reports and recom- 
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mendations to the authority and to Congress 
thereon. 

The bill calls for a $1,000,000,000 federally 
chartered corporation made up of all Ameri- 
can air carriers to provide an “unbeatable” 
combination in the international air field. 

Senator McCarran’s bill differs from the 
Lea bill in that, instead of asserting the neces- 
sity for exclusive regulation of aviation by 
the Federal government, § 5 declares that all 
rights respecting the control of air naviga- 
tion “not herein specifically granted to the 
Federal government or an agency thereof are 
reserved to the several states.” 

The seven members of the authority and 
the five members of the board, with salaries 
of $10,000 and $9,000, respectively, would be 
appointed by the President. The authority 
would have jurisdiction to regulate rates and 
services of air common carriers and the mini- 
mum rates of air contract carriers, called “air 
contractors.” 

Seventeen American air lines on March 
26th attacked the McCarran bill as “monopo- 
listic’ and declared that they wanted the op- 
portunity in the postwar world to compete for 
international air business. They spoke through 
the Airlines Committee for United States Air 
Policy, which last year, in a declaration of 
policy, laid a plan for “regulated competition” 
in the international field before the Civil Aero- 
nautics Board. The committee includes all 
American air lines except Pan American Air- 
ways and United Airlines. 

The statement declared that “the proposed 
legislation would destroy the very principles 
that have built this great air transport system 
that has proved so valuable in war.” 


Presents Acquisition Proposal 


HE Bonneville Power Administration on 
March 2ist announced that it had pre- 
sented a joint acquisition proposal to the 
Puget Sound Power & Light Company to pur- 
chase all ag company’s electric properties for 
$90,000,00 
Paul zp as Bonneville Power Adminis- 
trator, made the proposal to the company di- 
rectors following the recent request of the 
city of Seattle, Washington, and the Puget 
Sound public utility districts that the Bonne- 
ville Administrator act as negotiating agent 
for the purchase of the company’s properties. 
In utility circles it was pointed out that the 
price mentioned of $90,000,000 was well below 
current open market values for the securities 
of Puget Sound Power & Light. 


ODT Head Named 


ap seney Roosevelt has appointed Briga- 
dier General Charles D. Young, USA, re- 
tired, acting director of the Office of Defense 
Transportation. The White House announced 
the appointment on March 16th. General 
Young will serve until a successor to Joseph 
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. Eastman, who died on March 15th, is 


amed. 

General Young has had a long experience 

the transportation field. Born in Washing- 
on in 1878, he served in the Navy during the 
Spanish- -American war. He was graduated 
rom Cornell University in mechanical engi- 
eering in 1902. Starting his career with the 
ennsylvania Railroad in 1900 as a special ap- 
prentice in the mechanical department, he has 
ontinued in its service ever since except for 
periods of Army and government assignments 
in both the first World War and the current 
war. 

In a statement sent from Washington to 
DDT offices, General Young paid tribute to 
r. Eastman and called upon the ODT staff 
o “seek even more earnestly the attainment of 
he goal for which Mr. Eastman gave so 


generously that transportation shall not fail 
a nation and a world in need.” 


Acts to Guard Assets 


FY, apotionang Licut, Heat & Power, Consotti- 
DATED, recently announced that a “limited 
part of the investment holdings” of the cor- 
poration had been transferred to a new com- 
pany, Southmount Investment Company, Ltd. 

The announcement, made in a letter to share- 
holders, said the step was taken “to insure, 
in the event of total expropriation, that the 
necessary means to protect your rights as 
shareholders of this company will continue to 
be available.” 

A bill for expropriation of Montreal Light, 
Heat & Power is expected to come up before 
the provincial legislature shortly. 


Alabama 


First Step Taken for 
Independent Control 


HE first step under the Public Utility 
Holding Company Act of 1935 to divest 


re and the voting rights of its stockholders. 
Among the changes included in the order, 


Reduction in Birmingham Electric Com- 
bany’s mortgage indebtedness by calling $1,- 


» 


200,000 of the company’s 44 per cent bonds. 

Reduction in the company’s outstanding pre- 
ferred stock by calling 10,000 shares of its 
$7 preferred stock at $110 per share at a cost 
of $1,100,000 

A contribution by National Power & Light 
Company to the Birmingham Electric Com- 
pany’s capital of $2,384,540 through surrender 
of National Power & Light Company’s right 
to receive securities in that amount. 

Reduction in cost of Birmingham Electric 
Company’s electric, transportation, and steam 
heat properties of $2,266,712, establishing the 
cost for the company’s properties as of Decem- 
ber 31, 1943, at $28,516,685. 

An addition of $2,950,000 to the company’s 
retirement and replacement reserve. 

Granting of additional voting rights to pre- 
ferred stockholders. 


Arkansas 


No Refund Required 


HE state utilities commission informed 
the Arkansas-Missouri Power Corporation 
ast month that, after examining the com- 
bany’s, operating. statement for 1943, it had 
ound that no refund was due customers be- 
ause of “excess earnings” in that year. 
Last November 30th the commission of- 


Missouri Public Service Commission issued a 

imilar order. 

The report filed with the commission said 
ectric operating revenues last year were $1,- 

17,262.30, of which $1,144, 962.33 was earned 
Arkansas and $772,299. 97 i in Missouri. Op- 


515 


erating expenses were listed by the company 
as $1,098,998.19. This left a net of $818,264.11. 
Of this $466,516.04 was the Arkansas portion. 

The company deducted $137,342.52 in de- 
preciation, $110,456.96 in various taxes, and 
$269,964.37 in Federal income taxes, together 
with other items which left the net return at 
$279,512.12, of which $156,345.83 was the 
Arkansas portion. 

Under the commission’s complicated formula 
the company was allowed to earn a return on 
net additions to its electric plant made during 
1943. These totaled $69,354.45 to bring the 
total allowed return to $2,254 above the $275,- 


Since the company was allowed to retain 
the difference between the amount actually 
spent for maintenance and $115,000, and since 
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it listed expenditures in this category as $93,- 
391.28, it was allowed to retain $21,608.72 above 
the previous allowable $277,254. 

The net return listed by the company fell 
nearly $20,000 below this allowable return. If 
it had gone above that, the company would 
have, under the commission order, been per- 
mitted to retain 25 per cent of the remainder 
and refund 75 per cent to customers. 


Original Cost Debated 


Eres Arkansas Power & Light Company 
concluded presentation of its direct testi- 
mony before the state utilities commission in 
its rate base hearing recently when President 
C. Hamilton Moses spent the day on the stand 
assailing the proposed use of “original cost” 
as the sole basis for fixing rates. 

Mr. Moses was critical of the use for “pub- 
licity purposes” of the terms “write-ups” and 
“inflationary items.” “The meaning of this 
often used term ‘write-ups’ depends on who’s 
doing the talking,” he said. “The term is of a 
political significance and is generally intended 
to sneer and penalize.” The Federal Power 
Commission in press reports speaks of some 

$17,000,000 as being “write-ups” and “other 
’ inflationary items” in the company’s books, 
Mr. Moses said. “What they mean is that the 
recorded cost to the company is approximate- 
ly $17,227,007, resolving everything against the 
company, in excess of the estimated ‘original 
cost’ to the party who first devoted these prop- 
erties to public service. I understand that 
neither the Federal Power Commission nor the 
Arkansas commission claims that this, or any 
other amount, is in excess of value.” 

The regulatory practice of requiring utility 


companies to write off their books the exce; 
over original cost of their properties “will pr 
dominate in the not so distant future,” an ex. 
pert testifying for the state utilities commi 
sion in its Arkansas Power & Light Compan 
rate case said recently. 

Fred Kleinman of Chicago, chief accountan| 
for the Illinois Commerce Commission an 
chairman of the accounting committee of th 
National Association of Railroad and Utilitie 
Commissioners, expressed this opinion as the 
Arkansas commission resumed its hearing tj 
establish a rate base for the company o 
March 2ist. 

After an exposition of the original co 
concept, which the company is opposing in thi 
and a pending Federal Power Commissior 
case, Mr. Kleinman cast doubt upon the u 
fulness of determining reproduction co 
Shortly afterwards, the company presente 
testimony concerning reproduction costs, 

Far more important in determining a rat 
base is “how much it would cost to build mod 
ern facilities which will give the same kin 
of service,” i 


termining investment, h 

The problem of allowing large returns t 
utilities, Kleinman said, should not concen 
regulatory bodies in fixing a base. Utility com 
panies need furnish only a field for “safe, mod 
erate, sound investments” in order to dra 
the necessary capital, he stated. “There is m 
reason to give them a sinecure in your loca 
ity,” he declared. 

Joe Bond of Little Rock, a former membe 
of the commission and witness for the com 
pany, continued to support the view that orig 
inal cost does not represent actual value. 


California 


Agrees to Rail Plan 


HE first official action in the proposed pur- 

chase of the Market Street Railway by 
the city of San Francisco was taken last month 
by the public utilities commission. 

The commission adopted a resolution urg- 
ing purchase of the private line for $7,500,000, 
of which $2,000,000 is to be the down payment 
and the remaining $5,500,000 to be paid out of 
Market Street Railway earnings, solely “with- 
out recourse to other funds or property of 
the city.” 

The resolution added that the “terms and 
conditions” of the purchase are the same as 
those in the agreement which Mayor Lapham 
released on March 16th. Lapham ‘said the deal 
was agreeable to Samuel Kahn, president of 
the company, provided Kahn gets consent of 
his directors and stockholders and can borrow 
a minimum of $1,750,000 from private sources. 

An amendment to the city charter which 
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wouldsuspend existing sections relative to th 
purchase of utilities by the city and allow th 
Market Street Railway to be acquired wa 
recently submitted to the mayor. Lapham di 
closed that Dion Holm, assistant city attorn 
had offered such a proposal and added th 
he was considering it. 

A charter amendment would be the sure 
way to insure the legality of the purchase. 


Regional Rate Cuts 


ATE reductions for customers of the Ca 
R fornia Electric Power Company, whid 
operates in San Bernardino, Riverside, Mom 
Inyo, and Kern counties, were ordered las 
month by the state railroad commission. 

The reductions, effective April 1st, will sav 
domestic users and municipalities an estimate 
$100,000 annually. The reduction resulted fro 
a hearing by Commissioner Frank W. Clark 
Riverside last February 16th. 
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Wins Naval Citation 


EAR Admiral W. R. Munroe, commander 
R of the seventh U. S. Naval District, some 
weeks ago announced the presentation of a 
citation to the Florida Power & Light Com- 
“B pany for meritorious war-time services. A 

certificate entitled “United States Navy Cita- 
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“e Plans Line Construction 

sentel T= Georgia Power Company recently an- 

nounced that it plans to construct 800 

a Tail miles of rural electric line in Georgia at a cost 

i of approximately $1,000,000. 

cost ji 

in d 

rs tt 

once ae 

con] Commission Approves Merger 

dra PROPOSED merger of the Indiana Hydro- 

is m A Electric Power Company with the North- 

local ern Indiana Public Service Company had the 
approval of the state public service commis- 

embegm™ sion on March 18th. 

com The Northern Indiana Public Service Com- 

Origa pany, which supplies gas, water, and electricity 

‘ to consumers in 28 Indiana counties, has been 
operating the Indiana Hydro-Electric Power 
Company under a $380,000 annual lease since 
January 1, 1931. Stockholders of both compa- 
nies, in their petition for a merger, said the 
Northern Indiana Public Service Company 
has been serving 143,000 customers with elec- 

to tam tricity, 167,000 with gas, and 21,000 with wa- 

w th ter. 

| wa The merger order permitted the Northern 

n dita Indiana Public Service Company to assume 

srneam liabilities of Hydro-Electric, including bonds 

| tha due May 1, 1958, to the amount of $2,604,000. 
The commission fixed the capital stock of the 

sure merged companies at 500,000 shares of pre- 

5e, 

Hs Power Line Hearing 

} las HE state commerce commission recently 

set April 5th as the time for hearings at 

Sa" its offices on applications to construct a total 

nat of 324 miles of electric transmission lines in 

cy 29 Iowa counties. 





_ Topping the list of projects was a 237-mile 
line in Woodbury county. The Woodbury 
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tion for Meritorious War-time Service” was 
given to the company at ceremonies held in 
Miami on February Ist. Representatives of 
the Coast Guard and Marine Corps partici- 
pated. 

McGregor Smith, president and general man- 
ager of the company, received the award for 
his organization. 


Georgia 


The new line, upon completion, will serve 
3,400 farm homes throughout the state. Present 
plans are to build 510 miles of the new line 
to serve 2,400 families this year and the re- 
mainder will be constructed as soon as condi- 
tions permit. 


Indiana 


ferred stock at a par value of $100 a share and 
—— shares of common stock without par 
value. 

The merger, which the commission’s order 
said was a move toward a “sounder corporate 
structure,” was contingent on approval of the 
stockholders who petitioned for it October 
28, 1943. 


Utility Queried on Records 


A HEARING was held at Vincennes last month 
by the state public service commission to 
determine why the Hoosier Gas Corporation, 
serving Vincennes, Princeton, and Washing- 
ton, had not filed operation cost records as 
ordered by the commission. 

A continuance of the hearing was ordered to 
April 26th, when it will be resumed in In- 
dianapolis, to allow time for commission ac- 
countants to complete a cost survey of the 
utility. 

‘ Guy Henry, president of the utility, testi- 
ed. 


Iowa 


County Rural Electric Codperative Association 
obtained permission before the war to build 
the line, but it never was built because of a 
lack of materials due to the war. 

Such franchises are good only for two years 
unless construction is begun within that period. 
The commission said the Woodbury group was 
seeking a new franchise now that materials 
again were available. 
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Kentucky 


Court Rules for Utility 


A LONG controversy between the Kentucky 
Utilities Company and the city of Paris 
was involved recently in a court of appeals 
ruling that two years is insufficient time for 
an electric franchise. Commissioner Charles 
H. Morris, author of the ruling, which re- 
versed an opinion of Circuit Judge W. B. 
Ardery, suggested that ten years would be a 
“fair” duration for such a franchise. 


The utility company had sought to prevent 
the carrying out of a 1940 Paris ordinance 
calling for the sale of the franchise at auction 
on the ground that the franchise was limited 
to two years and carried other restrictions 
which would be unfair to the grantee and pa- 
trons. Petition was filed asking a declaratory 
judgment that the ordinance was “arbitrary 
and unreasonable” and not conformable to 
statutes and previous judgments of the court 
of appeals. 


Louisiana 


Power Rate Cut 


N a new rate schedule which became effec- 

tive April Ist, the Washington-St. Tam- 
many Electric Codperative, Inc., will furnish 
the cheapest REA service in the state of 
Louisiana, according to James O. Cagle, man- 
ager. 
eThis Rural Electrification Administration 
unit serving Washington, St. Tammany, and 
Tangipahoa parishes, will reduce the mini- 
mum charge from $2.45 to $1.75. For the 


minimum fee, the consumer may use 18 kilo- 
watts. The rate is 6 cents for the next 32 
kilowatts, also a reduction. Other rates after 
50 kilowatts remain the same. 

There were 544 customers of the 1,500 listed 
in February who paid the minimum charge. 

In addition, Mr. Cagle announced that a 
$50,000 loan had been granted the co-op for 
construction of new lines to farmers who 
qualify for service through the War Produc- 
tion Board’s regulation. This amount will build 
60 miles of lines. 


> 
M ichigan 


To Head Detroit Edison 


A= C. MarsHALL, president of Detroit 
Edison Company, last month announced 
directors of the company planned to elect 
former United States Senator Prentiss M. 
Brown chairman of the board this month. 

Mr. Marshall said he would retire as presi- 
dent and that office would be filled by James 
W. Parker, vice president and general man- 
ager of the company. He will continue as a di- 
rector and consultant, Mr. Marshall said. 

Mr. Brown, a St. Ignace, Michigan, Demo- 
crat, served in the Senate from 1936 to 1942, 
when he was defeated for reélection by Judge 
Homer Ferguson, Detroit Republican. Subse- 
quently, Mr. Brown served as director of the 
Office of Price Administration until his resig- 
nation from that post. 


Gas Users to Get Benefits 


A’ early rebate of more than $3,000,000 to 
Detroit natural gas consumers, to be fol- 
lowed by a substantial rate reduction, was 
forecast last month as the inevitable result of 
litigation in its final phase before the United 
States Circuit Court of Appeals. 

James H. Lee, assistant corporation counsel, 
who for years has led the city’s fight to re- 
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duce utility rates, was in Kansas City to repre- 
sent Detroit before the high court. The hear- 
ing was on the appeal of the Panhandle East- 
ern Pipe Line Company, supplier of natural gas 
to the Michigan Consolidated Gas Company, 
from an order by the Federal Power Commis- 
sion November 1, 1942, reducing the pipe-line 
company’s rates $5,000,000 a year. 

Richard A. Sullivan, the city’s utility rate 
analyst, pointed out that the reduction was 
based on 1940 business. From the date of the 
order, he said, the amount of the reduction has 
been kept in a separate fund for ultimate. dis- 
tribution to the consumers. The fund has now 
grown to more than $8,000,000, Sullivan said. 
Since Detroit consumers represent about 40 
per cent of the company’s patrons, at least $3,- 
200,000 of the total has accumulated for them. 


Gas Company Sues Suburbs 


uIts were filed in circuit court last month 
by the Michigan Consolidated Gas Com- 
pany against Hamtramck, Dearborn, and River 
Rouge, for a declaration of rights in connec- 
tion with the 20 per cent specific excise taxes 
levied by ordinance on excess earnings of the 
company in those municipalities. 
The suits were identical with the suit al- 
ready filed against the city of Detroit. 
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Missouri 


Rate Reduction Ordered 


HE state public service commission re- 

cently ordered a 21 per cent reduction in 
electric rates at Springfield. The case had been 
before the commission only since last Decem- 
ber. The commission found the electric rates 
charged by the Springfield Gas & Electric 
Company have been at least $304,000 too high 
on the basis of a gross business of $1,437,000 


in 1943. The commission tentatively fixed a 
fair valuation of the company’s properties at 
$4,000,000. 

Gas rates also were ordered reduced by an 
amount equaling about 4.3 per cent of the 1943 
gross revenue from that source. 

Soon after the case was begun the company 
offered to reduce electric rates by $75,000 a 
year and set aside $50,000 a year for a postwar 
reserve. 


Nebraska 


Fail to File 


a igemag see are not interested in serving 
on boards of directors of public and 
rural power districts, the certified list of can- 
didates sent out recently to county clerks by 
Secretary of State Frank Marsh revealed. The 
list of candidates and the number of directors 
to be elected in each district were included with 
the certified list of candidates in the political 
and nonpolitical primary election scheduled to 
be held April 11th. 

Marsh’s compilation showed that 36 public 
and rural power districts could nominate 242 
candidates in the primary but there were only 
70 persons filed. In 23 of the districts and sub- 
divisions where vacancies are to be filled, there 
were no filings and in many of the others where 
four and six persons could be nominated only 
half that number was filed: 

As a result of the new filings many candi- 
dates would be nominated by the write-in pro- 
cedure which in most instances would require 
but a few votes. 


Depend on Power Revenue 


HE existence of Nebraska’s three hydro- 

electric districts is dependent on _ their 
revenue from power, General Manager Gerald 
Gentleman of the Platte Valley (Sutherland) 
Public Power and Irrigation District told the 
state legislative council’s water resources com- 
mittee recently. 

Gentleman disclosed that the total 1943 
revenue of the hydro pool—by which the three 
districts pool power and irrigation revenues 
—totaled $2,624,928, of which only 7 per cent 
or $184,721 was from irrigation. The remain- 
ing $2,389,727 was from sale of power. 

The operating costs of the three districts, 
Gentleman said, totaled $1,345,276 exclusive 
of depreciation and fixed charges. 

Gentleman said he cited the figures to indi- 
cate that if power production is not maintained 
and power revenue safeguarded, the entire 
financial structure of the districts would col- 
lapse and the great benefits that have come to 
irrigation would be lost. 


New York 


tion in the senate on March 15th. As original- 
ly prepared by Senator Graves, the resolution 
included reference to development of the Niag- 
ara river. This was stricken from the text 
before passage. 


Power Resolution Voted 


Ew York’s Republican-controlled state 
AN legislature last month approved a resolu- 
tion urging “prompt measures” to develop St. 
Lawrence river electric power resources. 
Adopted unanimously by the assembly, after 
similar senate action the previous day, the Re- 
publican-sponsored statement on a previously 
explosive political subject made no mention of 
the St. Lawrence seaway issue, strongly sup- 
ported by President Roosevelt and many 
Democratic leaders. 
c It is known that Governor Dewey favors the 
— resolution as approved by the legis- 
ature, 
Assembly approval of the power resolution, 
sponsored by Senator Rhoda Fox Graves, 
Gouverneur, followed its “surprise” introduc- 
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Utility Inquiry 


g state public service commission re- 
cently announced it would begin on April 
7th an inquiry into failure of the Rochester 
Gas & Electric Corporation to extend electric 
lines to certain parts of Allegany county. 

The first hearing would take place in Buffalo 
before Commissioner Maurice C. Burritt. 

The utility company explained to the com- 
mission that it was willing to make the exten- 
sions but has been unable to obtain release of 
necessary materials. The commission said it 
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would “seek to determine what can be done to 
enable the company to make electric service 
available for farms as speedily as possible.” 


Firm for s-cent Fare 


HE 5-cent fare emerged victorious last 

month from a sham battle in the New 
York city board of estimate, in which the 
main casualties were the blossoming cam- 
paigns of business and civic groups for higher 
charges on the city’s unified transit lines. 

By unanimous vote the board adopted a 
resolution, submitted by James J. Lyons, 
Democrat, borough president of the Bronx, de- 
claring that “it be the sense of this board of 
estimate that a 5-cent fare be maintained and 
continued in the future on the transportation 
lines owned and operated by the city.” 

It was adopted after the board had rejected, 
also by unanimous vote, three other resolutions 
by Mr. Lyons. One of these called for a “self- 
sustaining” fare; one for a 10-cent fare; and 
the third for appointment of a committee, con- 
sisting of Mayor LaGuardia, Joseph D. Mc- 
Goldrick, city controller, and John H. De- 
laney, chairman of the board of transporta- 
tion, to study the problem and advise the 


board on the desirability of an increased fare, 


Gate Rate Hearings Ended 


EARINGS before Public Service Commis. 

sioner George A. Arkwright on the peti- 
tion of the Brooklyn Borough Gas Company 
for an over-all increase of 5 per cent in its 
rates were closed on March 24th. 

The hearings began October 29, 1943, with 
the Office of Price Administration and the 
city opposing the petition. 

Commissioner Arkwright directed all in- 
terested parties to exchange briefs not later 
than April 15th, with reply briefs to be sub- 
mitted to the commission by April 24th. 


Hearing Adjourned 


to R. MAttsIE, chairman of the state 
public service commission, on March 
22nd adjourned hearings on the plan for re. 
capitalization of the Long Island Light Com- 


April 25th to act on the plan. 


Pennsylvania 


Court Decides Utility Must Keep 
Paying 


HE Philadelphia Company must continue 

to pay the taxes of an underlier of the 
Pittsburgh Railways Company for the next 
eight hundred years or so, common pleas court 
judges ruled on March 17th. 

The decision upheld an earlier ruling to 
which the Philadelphia Company had filed ex- 
ceptions. 

Under a 900-year lease arrangement with 
the Mellon-founded Monongahela Street Rail- 
way Company, the Philadelphia Company had 
guaranteed payment of all taxes, charges, li- 
censes, and assessments imposed upon the un- 
derlier. 


The underlier has been receiving approxi- 
mately $315,000 rental charges a year since 
1902 for trolley franchises and property it 
owns throughout East End and southeastern 
Allegheny county. 

In addition to the rentals, Monongahela 
Street Railway had all its Federal, state, and 
municipal taxes paid by Pittsburgh Railways 
up to 1938, when it went into bankruptcy. Since 
then the Philadelphia Company, as guarantor, 
continued to pay the rentals but balked at 
footing the bill for the underlier’s taxes. 

Judges W. Heber Dithrich, Thomas M 
Marshall, and Henry Ellenbogen ruled that 
the guaranty was binding and ordered Phila 
delphia to pay back taxes, now amounting to 
about half a million dollars, and to pay all 
levies “imposed now or hereafter.” 


Tennessee 


City Studies Gas Purchase 


A COMMITTEE of the city council was ap- 
pointed recently to investigate possible 
purchase by the city of the Knoxville Gas 
Company. City Manager George R. Dempster 
reported that “interest had been shown in the 
possible sale of the company to the city.” 
Councilmen Charles S. Simms, Charles Siegal, 
and Cas D. Walker were named. 

On Dempster’s request, council unanimous- 
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ly authorized him to proceed with a plan for 
financing Federal housing projects through 
cash payments for the first two years in “lieuj 
of taxes.” The plan was to be drafted and 
presented to the council at another meeting. 


subsequently stated everything apparently had 
been started by a promoter. He said the com- 
pany would consider any offer from the city 
or any other responsible party, but “we are 
not offering the property for sale.” 
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The Latest 
Utility Rulings 


Supreme Court Holds against OPA 


HE U. S. Supreme Court on March 

27th upheld a $201,000 rate increase 
granted to the Washington Gas Light 
Company by the District of Columbia 
Public Utilities Commission in 1942, 
which the government contended was in- 
flationary and in conflict with the war- 
time stabilization program. In turning 
aside the contention of the Director of 
Economic Stabilization and the Office of 
Price Administration, which declared the 
increase should not be given in the ab- 
sence of the showing of need, the court, 
in a 6-to-3 opinion read by Justice Rob- 
erts, strongly indicated that utility com- 
missions throughout the country are to 
have plenary powers in regulating public 
utilities, despite any claims to the con- 
trary by the OPA. 

The case before the Supreme Court be- 
gan in a lengthy series of hearings before 
the District PUC when the OPA re- 
quested and was granted the right to in- 
tervene in the annual setting up of gas 
rates under the regular sliding-scale 
agreement. At the request of the OPA 
and the Director of Economic Stabiliza- 
tion, the case was reopened on two occa- 
sions but the PUC refused to go behind 


the sliding-scale arrangement and enter 
into a renewed investigation of the value 
of the property and the question of fair 
return. The case was taken to the district 
court, which reversed the commission. 
The U. S. Court of Appeals in turn up- 
held the commission and reversed the 
lower court. The Supreme Court sided 
with the appellate court. 

In its conclusion, the court declared 
that the two Federal agencies failed to 
offer any evidence to show that the in- 
crease was inflationary. It continued in 
part as follows: 

On the subject respecting which the peti- 
tioners were especially competent to en- 
lighten the commission—namely, the infla- 
tionary effect of a rate increase of 2.28 per 
cent for one year, amounting, on the aver- 
age, to 3 cents per month per customer, in 
the light of wage increases and increased 
commodity prices and over-all conditions in 
the national economy—no evidence was ten- 
dered by petitioners in response to repeated 
invitations by the commission, 


A minority dissenting opinion was filed 
by Justices Douglas, Black, and Mur- 
phy. Fred M. Vinson et al. v. Washing- 
ton Gas Light Co. et al. (Decision No. 
396). 


e 


Electric Company Tapping Interstate Line 
Comes under Federal Power Act 


HE Connecticut Light & Power 

Company, which severed its main 
interstate connection immediately prior 
to the effective date of the Federal 
Power Act, is held by the United States 
Court of Appeals for the District of 
Columbia to be subject to regulation 
under the act because of remaining con- 
nections. The court has sustained the 
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order of the Federal Power Commis- 
sion, in 44 PUR(NS) 170, asserting 
jurisdiction and requiring compliance 
with the uniform system of accounts. 
The principal connections which re- 
mained after the passage of the act were 
(1) with an interstate line from Mas- 
sachusetts owned by the Connecticut 
Power Company (a separate organiza- 
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tion) which is tapped by the company, 
and (2) with facilities which transmitted 
electric energy to Fishers island in New 
York until 1941. The current was sold 
to the borough of Groton and resold by 
that municipality to Fishers island. 

The company stopped supplying the 
borough with electricity for resale on the 
alleged ground that such resale was an 
ultra vires act. The actual reason, said 
the court, was to escape Federal juris- 
diction, and the company could not 
escape such jurisdiction on the ground 
that the interstate movement of electric 
current to Fishers island did not begin 
until the energy left the facilities of the 
company at Groton. 

The contention was made as to the 
interstate power line that the company’s 
local distribution facilities were not 
within the jurisdiction of the commis- 
sion. Quoting from the opinion: 


Petitioner’s argument runs as follows: It 
is not required to keep accounts unless it is 
a “public utility.” [§ 301] A public utility 
is any person who owns or operates facili- 
ties subject to the jurisdiction of the com- 
mission. [§ 201(e)] The commission does 
not have jurisdiction, except as specifically 
provided, over facilities used in local dis- 
tribution. [§ 201(b)] While the act spe- 
cifically provides for the keeping of ac- 
counts on facilities in local distribution it 
does not specifically provide for jurisdic- 
tion over such local facilities. [§ 301] 
From. this it is argued that even though the 
energy which petitioner distributes comes 
from another state it is not a public utility 
under the jurisdiction of the commission 
because the facilities which it owns are for 
local distribution. 

Such a construction is a grammatical pos- 
sibility. However, it contradicts the broad 
purpose of the act to correct abuses of 
write-ups, inflation of accounts, and similar 
practices which have on occasion been 
found in the utility industry. It would per- 
mit a company which operated facilities that 
were normally designed for the interstate 
transmission of electric power to’split itself 


into segments, one of which owned the 
power line and the other the distribution 
system. 


Whether or not the facilities by which 
the company distributes energy from 
Massachusetts should be classified as 
local, said the court, is not relevant. The 
sole test of jurisdiction of the commis- 
sion over accounts is whether these 
facilities, local or otherwise, are used for 
the transmission of electric energy from 
a point in one state to a point in another, 
Actual meter readings showed an inter- 
state flow of current to supply the com- 
pany’s facilities. Continuing, the court 
said: 

The only alternatwe to such a conclusion 
is to adopt the argument of the petitioner 
that a point can be selected in the instan- 
taneous transmission of energy from Mas- 
sachusetts to Connecticut where interstate 
transmission ends and intrastate transmis- 
sion begins. Petitioner suggests that point 
can be found at the station where it taps 
the admittedly interstate line. This theory 
assumes that electricity is carried in little 
abstract buckets. The owner of the inter- 
state line carries the bucket on its inter- 
state journey and hands it to the petitioner 
in Connecticut. And thus the transmission 
of electricity is made to look like the sale 
of a pair of shoes. This conception con- 
tradicts all we know about electrical trans- 
mission. It is the kind of mythological off- 
spring of an unnecessary union between the 
law and the natural sciences that makes 
scientists (except expert witnesses) tear 
their hair. 


The history of the company’s opera- 
tions, the court added, removed all doubt 
as to its essentially interstate character. 
Therefore, it could not properly be ob- 
jected that the commission assumed 
jurisdiction over a system essentially in- 
trastate because of some trivial or tem- 
porary connection from the outside. 
Connecticut Light & Power Co. v. Fed- 
eral Power Commission. 


e 
Service Denial Because of Unpaid Bill 
Under Another Name 


Ar utility company, according 
to the Pennsylvania commission, 
has the right to deny service for non- 
payment of bills although the former 
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service was rendered to the patron under 
another name. A woman had obtained 
service at a residence, occupied by her 
and her mother, in her mother’s name. 
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Company employees thought she was the 
mother and called her by that name and 
treated her as such. Service was denied 
for nonpayment. 

The family moved to a new location, 
and the daughter applied for service in 
her own name. An employee of the com- 
pany recognized her as the same person 
who had applied for and received service 
at the other address, and because of the 
unpaid bill refused service. This action 
was upheld by the commission. 

The commission was of the opinion 
that it was immaterial whether the com- 
plainant signed the application in her 
mother’s name or her own, stating in 
part: 

It is a well-settled principle of law that 
where one contracts with an individual, face 


to face, and intends to contract with the 
person before him, the contract, if any, is 


made with that particular person, regardless . 
of whether the assumed name is actually the 
name of a living person: Ludwinska v. John 
Hancock Mutual Life Insurance Co. (1935) 
317 Pa 577. All that the law looks to is the 
identity of the individual and when that is 
ascertained the act will be binding on him 
as well as others: Coltuon v. Getz (1929) 97 
Pa Super Ct 591, 594. 


There was no evidence of an agency 
relation between the complainant and 
her mother or any testimony of record 
indicating that the company was put on 
notice that the complainant was not the 
mother. 

Therefore, the company, in con- 
tracting with the complainant for serv- 
ice, did so with the individual before it, 
who, in fact, was the complainant, 
regardless of what name she used. Caro 
v. Northern Pennsylvania Power Co. 
(Complaint Docket No. 13936). 


& 


Railroad Competition a Factor in Fixing 
Motor Carrier Rates 


HE permissible ratio between a 

motor carrier’s rates and the size 
of individual shipments is no longer to be 
governed solely by the operating econo- 
mies in the handling of larger shipments. 
Consideration must also be given to the 
question whether the ratio is such as to 
permit the carrier to compete with other 
forms of transportation such as rail- 
roads. 

This has been decided by the United 
States Supreme Court in view of the ex- 
tension of the jurisdiction of the Inter- 
state Commerce Commission, originally 
limited to railroad carriers, to motor 
vehicle and water carriers. The commis- 
sion now has the duty of codrdinating the 
rates and services of each of these car- 
riers in accordance with a national trans- 
portation policy. 

An argument by motor carriers that a 
30,000-pound minimum is necessary to 
meet rail competition, the court declared, 
is at least consonant with the frequent 
recognition, both by the commission and 
by the courts, that there are occasions 
when it is appropriate for the former to 
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consider a carrier’s need to meet other 
carriers’ competition as a factor justify- 
ing what otherwise would be an unrea- 
sonable or an unduly discriminatory rate. 
But whether and to what extent compe- 
tition may have destructive effects or 
other consequences hurtful to the public 
interest in a particular situation may de- 
pend not merely on the difference in 
sizes of units but on other factors. Each 
form of carriage has some inherent ad- 
vantages over the others. 

To tie rate differentials exclusively to 
minimum weights based on available 
unit size, said the court, conceivably 
might allocate all shipments of that size 
to the form of transportation to which it 
appertains. If the effect were less exten- 
sive, still it might impose conditions up- 
on the competition unduly burdensome 
or not required by the competitive situa- 
tion and the applicable statutory policies. 

The motor carriers’ broadest conten- 
tion, however, was rejected. This was, 
in effect, that as a matter of law in the 
particular circumstances competitive 
necessity becomes the controlling con- 
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sideration, and costs of operation, that 
is, the requirement that minimum 
volume rates be geared to loading capac- 
ity, become immaterial. That view, the 
court said, must be rejected for the 
same reason as requires rejection of the 
commission’s converse view that costs 
exclusively control and competition be- 


comes immaterial. Particular circum- 
stances might make one or the other fac- 
tor predominant, and in such a situation 
the choice would be for the commission 
to make, upon a proper weighing of the 
facts and opposing policies possibly ap- 
plicable. Eastern-Central Motor Car- 
riers Asso, v. United States. 


e 


Rural Electric 


MUNICIPAL electric plant was au- 

thorized by the Wisconsin commis- 
sion to revise its rate schedule applicable 
to rural service on the ground that the 
proposed rates would eliminate present 
discrimination, materially simplify the 
rate structure, and simultaneously save 
rural customers about $2,000 per year. 
The financial information contained in 
the company’s annual reports satisfied 
the commission that the reduction in 
revenue resulting from the proposed 
rates would in no way jeopardize the fi- 
nancial position of the utility. 

The application of core loss charges 
to some customers and not to others was 
held to be one of the causes of discrim- 
ination. A second discrimination was 
held to arise from the company’s prac- 


Rates Revised 


tice of allowing some rural customers to 
pay an interest charge lower than a rea- 
sonable rate of return on the amount of 
the investment required to extend serv- 
ice to them and billing them at the lower 
rate available to customers who financed 
their own extensions. 

The commission, noting that about 40 
per cent of the bills under the proposed 
rates would be increased, said: 

However, most of the customers who will 
receive increased bills have enjoyed a pref- 
erential rate in the past at the expense of 
the other customers. This conclusion is sup- 
ported by the fact that many of the in- 
creased bills would result from application 
of a higher minimum bill, and many of the 
decreases would be the result of a lower 
minimum rate. 


Re City of Plymouth (2-U-1934). 


e 


Rate Fixing to Avoid Revenues Which 
Produce Excess Profits Tax 


ee rate reductions were 
ordered by the Missouri commis- 
sion upon evidence that a gas and elec- 
tric company had been earning in excess 
of a fair return. Any reduction in gross 
income, it was pointed out, would result 
in a reduction in Federal excess profits 
tax and Federal income tax liability, 
and ultimately in a reduction of net in- 
come of the company. The commission 
declared : 
As a regulatory body this commission 
cannot overlook the fact that a utility that 
is paying Federal excess profits and income 


taxes is collecting that mone = its cus- 
tomers. Under the 1944 S. Internal 
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Revenue Act, 95 per cent of income subject 
to excess profits tax is an indirect Federal 
tax upon the customers. To maintain rev- 
enues at a level which will produce such 
excess profits taxes is unequal and most dis- 
criminatory because all utilities are not in 
the excess profits tax bracket and those that 
are do not each collect the same propor- 
tionate amount per customer. Such excess 
profits tax should be eliminated as nearly 
as possible when such elimination will not 
result in unfair or unreasonable conditions 
for the utility. 


The commission was convinced of the 
adequacy of the return provided, since 
net operating revenue would amount to 
more than enough to meet all interest and 
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Hividend requirements on bonds and pre- 
erred stock, even with high annual fixed 

arges, and to allow dividends on the 
ommon stock and a substantial addition 
osurplus. The commission quoted from 
he opinion of the United States Su- 
preme Court in Federal Power Commis- 
sion v. Hope Nat. Gas Co. (1944) 51 
UR(NS) 193, 64 S Ct 281, in relation 
oa return sufficient to assure confidence 
in the financial integrity of the enter- 
prise SO as to maintain credit and attract 
capital. Interest requirements on 5 per 
ent first mortgage bonds and 7 per cent 
on preferred stock were criticized, the 
ommission stating : 


At this time we are of the opinion we 


should point out how urgent is the need of 
a refinancing program for this company, 
when we compare their 5 per cent first 
mortgage bonds with those of comparable 
companies bearing interest from 33 per cent 
to 4 per cent and the preferred stock bear- 
ing 7 per cent interest to that of like com- 
panies bearing 5 per cent. 


A tentative rate base was established 
substantially in excess of original cost 
and reproduction cost depreciated, tak- 
ing into account not only a fair value for 
the used and useful properties in gas and 
electric departments but also a liberal 
allowance for working capital and going 
concern value. Public Service Commis- 
sion v. Springfield Gas & Electric Co. 
(Case No. 9067). 


e 


Offers for Property Indicate Appropriateness 
Of Competitive Bidding 


N application for exemption from 
the competitive bidding require- 
ments of Rule U-50, by a registered 
holding company, in the sale of its entire 
interest in a wholly owned subsidiary, 
was denied by the Securities and Ex- 
change Commission where competitive 
interest in the properties affirmatively 
indicated the appropriateness of com- 
petitive bidding, both as a method of 
ascertaining the best available price and 
as a means of avoiding issues as to 
whether competitive conditions had been 
maintained. The commission was not 
satisfied that compliance with Rule U-50 
was impracticable or that compliance 
was rendered inappropriate by the fact 
that the company’s present securities 
were unsuitable for public distribution. 
Associated Electric Company, a reg- 
istered holding company, sought exemp- 
tion from the competitive bidding re- 
quirements in relation to a proposed sale 
of its entire interest in Ohio-Midland 
Light & Power Company, a wholly 
owned subsidiary. It was proposed to 
sell the securities of the subsidiary to a 
nonaffiliate as the outgrowth of negotia- 
tions between the holding company and 
various interested parties, in the course 
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of which a number of offers of purchase 
had been made. The trend of the offers 
over a period beginning in 1939 had been 
upwards. In several instances potential 
purchasers voluntarily increased their 
initial proposals and made their terms 
more attractive. 

The holding company pointed to the 
fact that the proposed sale involved no 
payment of fees or commissions and as- 
serted that the purchase price was rea- 
sonable. Objecting codperatives, joined 


by the United States Rural Electrifica- 


tion Administration, contended that 
there was unfair discrimination against 
them in the course of the negotiations. 
They asserted that they were not made 
aware of the fact that the holding com- 
pany preferred a sale of securities, as 
distinguished from assets, until after the 
company’s purported acceptance of the 
offer subject to commission approval. 
They complained that opportunity to 
present their best bid was cut off pre- 
maturely. The commission did not un- 
dertake to adjudicate the various con- 
flicts raised by these claims but denied 
the exemption. Re Ohio-Midland Light 
& Power Co. et al. (File No. 70-837, 
Release No. 4930). 
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Other Important Rulings 


Fe gp United States District Court ap- 
proved as fair, equitable, and ap- 
propriate the plan of the Securities and 
Exchange Commission for compliance 
with § 11((b) of the Public Utility 
Holding Company Act [Re United Pub. 
Utilities Corp. (SEC 1942) 43 
PUR(NS) 500], and the court ordered 
the submission of a form of decree di- 
recting the company to comply with the 
commission order and to carry out the 
plan. Re United Public Utilities Corp. 
52 F Supp 975. 


The Washington Department of Pub- 
lic Service held that authority to trans- 
fer a motor carrier permit should not 
be denied solely on the ground that the 
transferee had been leasing his trucks to 
his employers for operation without a 
permit, where the transferee entered 
into such arrangements in good faith 
and did not realize that the legal effect 
of such arrangements was operation by 
himself without a permit. Re Taarud et 
al. (Order MV No. 40062, Hearing 
No. 3111). 


The Montana commission authorized 
railroads to make an allowance to in- 
trastate consignors and consignees elect- 
ing to perform their own pick-up and 
delivery service in order to place them 
on a parity with interstate shippers and 
consignees, where local draymen would 
not be materially affected by this al- 
lowance and the war had caused a short- 
age of local draymen. Re Great North- 
ern Railway Co. et al. (Docket No. 
3356, Report and Order No. 1818). 


The California commission ruled that 
an agreement for the purchase and 
acquisition of operative rights and other 
properties constitutes an evidence of in- 
debtedness, within the meaning of the 
Public Utilities Act, where it contem- 
plates the payment of the purchase price 
in instalments through a period extend- 


ing more than twelve months after date 
of agreement. Re Bezera (Decision No, 
36807, Application No. 25393). 


A motor carrier engaged in transport 
ing a great variety of commodities among 
a very large and diversified number 0 
shippers was held by a New York court 
to be a common carrier, rather than a con- 
tract carrier, although furnishing special- 
ized kinds of transportation. Motor 
Haulage Co. Inc. v. Maltbie et al, 44 NY 
Supp(2d) 506. 


A motor carrier’s emergency war per. 
mit authorizing it to serve a government 
project should not be made permanent 
solely on the carrier’s belief that the 
project will remain a permanent instal: 
lation after the war, according to a rul- 
ing of the Washington Department of 
Public Service. Re St. Johns Motor Ex- 
press Co. (Order MV 40143, Hearing 
No, 3114). 


An action to restrain substitution of 
intrastate mixed train service for intra- 
state passenger service, it was held by 
the supreme court of North Carolina, 
may not be brought where exceptions to 
the commission order authorizing sub- 
stitution have not been acted upon, since 
the parties taking exception have an ade- 
quate remedy by appeal precluding equi- 
table relief. Warren et al. v. Atlantic 
Coast Line Railroad Co. 28 SE(2d) 505. 


The superior court of Pennsylvania 
has held that the commission may re 
quire a railroad to adjust a sidetrack to 
the grade of a new highway crossing it, 
although such track is owned by a pri- 
vate industry which is served by the rail- 
road, since the sidetrack, so long as it is 
being used by the railroad, constitutes a 


Railroad Co. v. Pennsylvania Public 
Utility Commission, 35 A(2d) 584. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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BIERBAUM v. UNION ELECTRIC CO. 


ILLINOIS COMMERCE COMMISSION 


Lester E. Bierbaum 
Vv. 


Union Electric Company of Illinois 


No. 29692 
February 8, 1944 


"Saou ed as to refusal of utility to extend electric service to 
residence of complainant; extension ordered. 


Certificates of convenience and necessity, § 127 — Extent of authorization — 
Electric extension. 

1. A certificate of convenience and necessity authorizing the building of 
an electric distribution line along a described route and authorizing the 
transaction of a public utility business in the territory adjacent to but not 
exceeding a distance of one-half mile from such line, authorizes electric 
service to a residence located within less than one-half mile from the line 
but outside the county in which the line is constructed, p. 130. 


Certificates of convenience and necessity, § 169 — Extent of authorization — Not 
limited by application. 

2. A certificate of convenience and necessity authorizing construction of 
an electric line and the transaction of business in designated territory is con- 
trolling as to the territory to be served, rather than the language of the 
application for authority, p. 130. 

ervice, § 187 — Extensions — War priorities or regulations. 
3. Governmental priorities or regulations in effect during war, which might 
interfere with actual construction of an electric extension, do not relate 
to the right of an applicant to receive service or the duty of the utility to 
furnish it, but relate rather to the time at which service can be established, 
and the Commission will give due recognition to this element of time and 
make appropriate provisions for time extension as required by conditions 
arising from the national emergency, p. 133. 


Service, § 185 — Extensions — Return as a whole. 


4. Each and every particular portion and detail of the system of a public 
utility is not necessarily required to be self-supporting, the requirement 
being rather that the system as a whole be so, p. 134. 

ervice, § 121 — Scope of profession of service — Declaration by utility. 
5. Declarations of a utility company made subsequent to the commence- 
ment of litigation relating to the obligation to extend service are not con- 
clusive as to the scope of the utility’s commitment to the public service, 
p. 134. 

ervice, § 179 — Extensions — Profession of service — Authorized territory. 
6. An extension of electric service cannot be denied on the ground that the 
applicant lives across a county line in territory outside the utility’s profes- 
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sion of service if the applicant lives in territory where the utility is au. 
thorized by its certificate of convenience and necessity to render service, 


p. 134. 


Service, § 178 — Duty to serve — Grant of authority. 


7. A grant of authority to a public utility to serve a specified territory 
carries obligations as well as privileges, p. 134. 


Service, § 177 — Extensions — Alternative service. 
8. An electric utility holding authority to serve a described area cannot deny 
service to an applicant within such area on the ground that the grant of 
authority would not preclude any other utility from serving him, p. 136. 


By the Commission: This matter 
has been pending on the Commission’s 
docket for some time. Due to vari- 
ous conditions, among them the re- 
strictions on electric construction 
brought about by the war the matter 
has been held in abeyance, although the 
taking of evidence was completed on 
October 27, 1941. It now appears 
desirable that the issues be deter- 
mined, both to remove the case from 
the docket and to settle the principal 
point in controversy, which may have 
some importance as a precedent. The 
matter arose on a complaint filed 
April 23, 1941, and on which, pur- 
suant to due notice, hearings were held 
on May 20, 1941, and (after a re- 
opening) on October 27, 1941, both 
parties being represented. The recit- 
als and findings hereinafter set forth 
refer to the situation as of the date 
last mentioned. 

[1,2] The complainant seeks an or- 
der requiring the respondent to fur- 
nish electric service at his residence 
and farm located in Macoupin county 
a short distance north of the Madison 
county line but within less than one- 
half mile of a line of the respondent 
now constructed or being constructed 
in Madison county. The respondent ob- 
jects to furnishing service to the com- 
plainant principally on the ground that 
52 PUR(NS) 


complainant’s premises are in Macou 
pin county and the respondent does noj 
deem that any territory in that county 
is within its profession of service. 
The underlying facts are not in dis 
pute. The complainant, Lester E 
Bierbaum, resides upon a farm locat 
ed upon a highway sometimes know 
as the Alton-Bunker Hill road ani 
which is also known in Madison coun 
ty as State Aid Route 5. This roat 
extends in a general northeasterly di 
rection from the community of Foster 
burg in Madison county, into Macou 
pin county, and the house of the com 
plainant is located about 1,470 fee 
northeastwardly of the county line it 
Macoupin county. The Union Elec 
tric Company of Illinois, responden 
has constructed or is constructing a 
electrical distribution line along thi 
same highway in Madison county 
This electric line was authorized b 
an order and certificate of convenienc 
and necessity granted to respondent b 
this Commission in Docket Case 281 
41. That order and certificate au 
thorized the electrical distribution lint 
to be extended along the highway 2a 
far as the county line but as actuall 
being constructed the line extends t 
the premises of one Gentry a sho 
distance south of the county line 
The premises of Gentry, and the north 
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easterly end of the line as now being 
constructed, are about four-tenths of 
a mile from the complainant’s resi- 
dence. 

The order and certificate above men- 
tioned authorized the respondent to 
build the electrical distribution line 
along a route as therein described and 
further authorized on behalf of the 
respondent “the transaction of an elec- 
tric public utility business in the ter- 
ritory adjacent to but not exceeding a 
distance of one-half mile from, the 
electric lines hereinbefore described.” 
It is not disputed that the complain- 
ant’s residence is located within less 
than one-half mile from the aforesaid 
line, either as actually built or being 
built, or as authorized to be built by 
the aforesaid order and certificate. 
It further appears that there are no 
unusual conditions or obstacles be- 
tween the line as built or building and 
the premises of the complainant, such 
as to render a connection to complain- 
ant’s premises unduly difficult or ex- 
pensive. 

The circumstances under which the 
respondent obtained the aforesaid cer- 
tificate of convenience and necessity in 
Case 28141 are material to the issues 
in this case. Case 28141 involved a 
territorial controversy between the 
Union Electric Company of Illinois 
and the Southwestern Electric Co- 
operative Inc. The outcome of that 
proceeding was that a certificate of 
onvenience and necessity was granted 
to the Union Electric Company of II- 
inois to build a number of lines and to 
erve a described territory and the 
Southwestern Electric Cooperative 
Inc. abandoned its plans with refer- 
ence to that territory. One practical 
effect of the grant of that certificate of 
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convenience and necessity to the re- 
spondent was that the Southwestern 
Illinois Cooperative Inc. abandoned its 
project to construct an electrical dis- 
tribution line along substantially the 
same route as the aforesaid line now 
built or being built by the Union Elec- 
tric Company of Illinois along the 
Alton-Bunker Hill road to a point 
near the complainant’s residence. 


At this point it may be mentioned 
for the sake of clarity that there are 
two electric coOperatives operating in 
this general area and that it is quite 
possible that some confusion in inter- 
preting the record may result unless 
this fact is kept in mind. The South- 
western Electric Cooperative Inc. now 
operates generally in territory some 
miles to the southeast of the respond- 
ent’s farm and the M-J-M Coopera- 
tive serves territory to the northward 
thereof. The nearest existing lines 
of the M-J-M Cooperative are some 
two miles from complainant’s prem- 
ises. This latter codperative was not 
a party or represented in any way in 
Case 28141. 

The foregoing factual and historical 
situation is important in this case be- 
cause of the defense that the prem- 
ises of the complainant are, as re- 
spondent alleges, located outside of the 
territory in which respondent is un- 
der any obligation to render service, 
and also because of reliance of the 
complainant upon the contention that 
the grant of the certificate in Case 
28141 with its attendant circum- 
stances, and the acceptance and the 
taking advantage by the respondent of 
the privileges conferred thereby, have 
placed the utility company in a posi- 
tion in which it is, in effect, estopped 
to deny that any of the territory de- 
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scribed in that certificate is outside of 
its profession of service. 

The order and certificate of con- 
venience and necessity above men- 
tioned granted the respondent author- 
ity to do two distinct and separate 
things, each of which is separately 
stated therein, namely (a) to con- 
struct, operate, and maintain certain 
electrical distribution lines, the routes 
or locations thereof being specifically 
stated and described, and (b) to trans- 
act an electric public utility business 
in certain specific territory, that terri- 
tory being described in words as fol- 
lows “the territory adjacent to, but 
not exceeding a distance of one-half 
mile from, the electric facilities here- 
inbefore described” (one of those fa- 
cilities being the electric line herein- 
before mentioned, extending along the 
Alton-Bunker Hill road). 

The complainant’s premises, being 
located within less than one-half mile 
of one of the described lines (and 
something over 2 miles from any oth- 
er possible electric service) are clearly 
within the territory thus described. 
Any other interpretation of the above 
language would be forced and artifi- 
cial. 

At this point it may be well to ob- 
serve that the order and certificate did 
not attempt to describe all of the facil- 
ities that would or might be required 
to render electric service to customers 
in the territory as delimited. The 
things specifically set forth and de- 
scribed were; first, certain electrical 
distribution lines, second, a zone of 
territory comprising all of the area 
within one-half mile of those lines. 
The authority conferred was also two- 
fold, namely, to build the described 
lines and to render a electric public 
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utility service in the described terri- 
tory. Obviously some of the inhabit- 
ants of this territory might live as far 
as one-half mile from any of the de. 
scribed lines. Connections therefore 
must be built from their premises toa 
described line in order that they may 
be served. These connections might 
be mere “service drops” to reach build- 
ings adjacent to the described lines, or 
they might be electric lines of the same 
general character as a described line, 
to reach buildings located too far 
therefrom to be reached by an ordi- 
nary “service drop.” The complain- 
ant’s premises, while within the de- 
scribed territory, would require a line 
of the last-mentioned nature to render 
satisfactory service, and as the Com- 
mission knows, such a situation is not 
unusual. The aforesaid order and 
certificate made no specific mention of 
these connecting lines, but obviously 
the grant of authority to render elec- 
tric public utility service in a zone 
generally a mile wide (or one-half 
mile in each direction from a described 
line) must imply and confer authority 
to build such connections as required. 

Some confusion in the discussiom 
and arguments in this case seems td 
have resulted from a failure to appre 
ciate this aspect of the situation. Th 
matter has been presented as if the 
complainant was demanding a fres 
and independent extension of electri( 
lines into new territory, and beyon( 
the scope of the order and certificat¢ 
of convenience and necessity unde 
which the respondent has now builf 
or is building electric lines and facil 
ities. This is not the situation. Th 
complainant’s house is located withii 
the zone or territory specifically. de 
scribed in that order and certificate 


132 





BIERBAUM v. UNION ELECTRIC CO. 


and the complainant seeks electric 
facilities and service which the utility 
company already holds authority to 
furnish. 

The point is raised that in its ap- 
plication for a certificate of conven- 
ience and necessity the utility com- 
pany did not ask for any authority to 
render service in Macoupin county. 
That written application is in evidence 
in this case, and inspection of it re- 
veals the fact that while the distribu- 
tion lines themselves are described as 
located in Madison county (and so 
also in the order and certificate) there 
is no specific description of the terri- 
tory proposed to be served therefrom. 
The caption of the document refers 
to territory in Madison county, and 
from this and the description of the 
lines themselves, it is argued, inferen- 
tially at least, that notwithstanding its 
plain language, the order and certifi- 
cate as subsequently issued, should 
be deemed to apply to only that por- 
tion of the territory described therein 
as lies in Madison county, and be 
deemed to exclude the portion that 
lies over the boundary in Macoupin 
county. 


Whatever may be said of this point 
if timely raised, nothing is more ele- 
mentary than that a grantee of au- 
thority may not take advantage of a 
portion of the grant and deny the 
validity of another portion. Possibly 
respondent would have been in posi- 
tion to apply for an amending order, 
or for a rescission of the grant, if it 
had taken appropriate action before 
embarking upon construction of the 
facilities covered by the grant, and be- 
fore withdrawal of its rival. Since, 
however, respondent took no such ac- 
tion, but proceeded to avail itself of 
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the privileges granted in the certificate 
of convenience and necessity, and since 
a change of situation has occurred 
which cannot be undone, it is both 
reasonable and necessary that the lan- 
guage of the order and certificate of 
convenience and necessity be regard- 
ed as controlling, rather than the lan- 
guage of, the prior application. 

The Commission therefore will pro- 
ceed upon the proposition that the 
aforesaid order and certificate of con- 
venience and necessity are valid in 
their entirety, and that respondent is 
not in position here to challenge or 
deny any portion, or to ascribe to any 
language therein any meaning other 
than the plain intent of the words 
used. 

The reasons advanced by the re- 
spondent for its refusal to establish the 
desired service to the complainant, and 
its reasons for suggesting that the 
complaint be dismissed are three in 
number. The first two of these three 
may be disposed of very briefly and the 
third is actually the substantial mat- 
ter in issue in this proceeding. 

[3] The first reason is in effect that 
certain of the governmental priorities 
or regulations now effective would in- 
terfere with the actual construction of 
the proposed facilities even though 
they might be ordered to be made. It 
may well be added that since the filing 
of respondent’s memorandum _ this 
country has entered into a state of 
war and the Commission is well aware 
of the fact that even more stringent 
regulations in the use of vital materials 
are now in force. These matters, how- 
ever, relate, not to the right of the 
complainant to receive service or the 
duty of the respondent to furnish it, 
but relate rather to the time at which 
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service can be established. The Com- 
mission will give due recognition to 
this element of time and will make 
appropriate provisions for reasonable 
extension of time as required by con- 
ditions arising from the national emer- 
gency. 

[4] The second point is that the 
revenue to be derived from the pro- 
posed extension if built would not be 
sufficient to cover the cost of furnish- 
ing the desired service. With respect 
to this point it may be observed again 
that the complainant does not seek the 
building of a new and independent 
line but seeks a connection from a 
farm house, admittedly within the 
area specifically described in a certifi- 
cate of convenience and necessity, to 
the electric line also described in that 
certificate. It is well recognized that 


each and every particular portion and 
detail of the system of a public utility 


is not necessarily required to be self- 
supporting, the requirement being 
rather that the system as a whole be 
so. As a matter of fact respondent 
itself in its memorandum seems to 
treat this contention rather lightly, de- 
voting only eight lines of argument 
to it. This is not surprising in view 
of the record which, taken as a whole, 
clearly shows that the substantial rea- 
son for refusing service to Mr. Bier- 
baum is the fact that his house is 
located over the line in Macoupin 
county and not because of any insuffi- 
ciency of revenue. For instance, on 
pages 29, 30 of the transcript, the fol- 
lowing testimony was given by the 
general manager and principal witness 
for the respondent : 

Q. (By the examiner): Then if we 
should disregard the county line would 
there be, aside from that, any objec- 
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tion to serving Mr. Bierbaum if 
would make the deposit in accordang 
with the standard rule? 

A. There would. 

Q. What would be the objection 

A, Ownership of property in Mi 
coupin county. 

Q. I excluded the idea of the coun 
ty? 

A. No there would not be, if it wen 
in Madison county there would not bh 


[5-7] The third and substantiz 
reason advanced by the respondent i 
that “the service which complainan 
seeks is in a territory outside of re 
spondent’s undertaking or professioj 
to serve the public.” 

In support of this the complainan 
first advances the proposition, witl 
several authorities in support of i 
that “to require extension of its facil 
ities beyond the scope of a utility’ 
commitment to the public service is 
taking of property without due proces 
of law.” 

Without discussing the correctnes 
of this general statement it may ) 
observed that a question of fact is in 
volved in the determination of what i 
the ‘“‘scope of the utility’s commitmen 
to the public service.” Certainly thi 
declarations of: the utility compan 
made subsequent to the commencemen 
of the litigation are not conclusive 0 
that matter. There may be some ques 
tion also with reference to the powe 
of a public utility to draw a_ lin 
arbitrarily or in disregard of reason 
able public needs. For instance, thi 
Wisconsin Commission in the case oi 
Behnke v. Wisconsin Gas & E. Co 
15 PUR(NS) 217, decided in 193i 
that the Commission has power to of 
der any privately owned utility to ex 
tend into a small territory adjacen 
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to the territory where it operates if 
the conditions under which the exten- 
sion is to be made are reasonable. 
Likewise the same Commission in the 
ase of Schantz v. Madison Gas & E. 
Co. 19 PUR(NS) 139, 141, decided 
in 1937, held that the Commission 
may require a public utility to extend 
ervice into a rural town in which it is 
not operating, stating that “the polit- 
ical boundaries of the towns have no 
importance so far as the exercise of 
he Commission’s regulatory powers 
is concerned.” 

The foregoing cases, however, ap- 
pear to differ from the present one in 
hat in the case now before this Com- 
mission there is in existence a specific 
grant of authority to the petitioner to 
serve the territory in which the com- 
plainant’s house is located. The mat- 
ers pointed out by the respondent in 
support of its contention that there 
is no profession of service with re- 
spect to any territory in Macoupin 
ounty are first, the allegation that the 
respondent has not applied at any time 
o this Commission for certificates of 
onvenience and necessity including by 
description any territory in Macoupin 
ounty, second, that the authority con- 
ained in the order and certificate in 

ase 28141 referring to territory 
vhich as there described extends over 
he line into Macoupin county is per- 
missive and not mandatory, third, that 
mo question or issue was presented in 


ases 28140 or 28141 with reference. 


0 service in Macoupin county, and 
fourth, the allegation that the grant- 
ing of this certificate would not 
perate to exclude any other utility 
from serving complainant. Respond- 
ent in its memorandum also mentions 
he fact that it is now furnishing elec- 
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tric energy to one George Bockstruck 
who lives in Macoupin county north- 
west of Fosterburg and who built his 
own line from his home in Macoupin 
county to a pole in Madison county, 
at which pole the electric energy is 
metered and delivered for his use by 
the respondent. There may be room 
for the contention that this actually 
amounts to furnishing service in 
Macoupin county. 

With respect to the first point, 
namely, the lack of any mention of 
Macoupin county in the various appli- 
cations, attention has already been 
called to the fact that the language of 
the order and certificate must be con- 
trolling rather than the language of the 
application, especially after the order 
has been acted upon. However, it 
may be observed that while the appli- 
cation in Case 28141 mentions Madi- 
son county and not Macoupin county 
this is in describing the electric lines 
to be built and not in describing the 
area in which service is to be rendered. 
The application sought authority both 
to build the lines and “to engage in 
the business of furnishing electric 
service along the routes thereof.” 
The latter necessarily implied service 
within a strip of land of substantial 
width, and this respondent must be 
deemed to be aware of the long-rec- 
ognized custom of describing such a 
strip of land as one mile wide, being 
one-half mile on either side of a de- 
scribed line. The lines, as described 
and as shown upon a map which ac- 
companied the petition, extend to the 
county line and it may be observed 
that the electric line on the Alton- 
Bunker Hill road does not make a right 
angle with the county line but ap- 
proaches the county line on an acute 
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angle. Obviously a strip of land on 
either side of this electric line as ordi- 
narily described would extend into 
Macoupin county. If the respondent 
had desired to limit the service from 
this line to territory in Madison coun- 
ty it had opportunity to so state or 
propose in its application. The appli- 
cation, however, was silent on that 
point. 

It is also pointed out that the au- 
thority contained in the order and cer- 
tificate is permissive and not manda- 
tory. The complainant’s alleged 
rights to service, however, are not 
founded upon any theory that a cer- 
tificate of convenience and necessity 
is a command absolutely to serve 
everyone within the limits of the ter- 
ritory so described but rather upon 
the proposition that within that terri- 
tory a public utility has an obligation 
to serve the public in a reasonable way. 
A portion of § 36 of “An Act con- 
cerning public utilities,” as amended, 
reads: 

“Every public utility shall upon 
reasonable notice furnish to all per- 
sons who may apply therefor and be 
reasonably entitled thereto suitable 
facilities and service without dis- 
crimination and without delay.” 

Here the respondent denies abso- 
lutely any obligation to render service 
in a portion of the territory described 
in the order and certificate, and asserts 
that such portion of territory is out- 
side of its profession of service, not- 
withstanding that it has availed itself 
of the granted authority with respect 
to other substantial portions of the de- 
scribed territory. This position is in- 
consistent and cannot be sustained. A 
grant of atuhority to a public utility 
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to serve a specified territory carries 
obligations as well as privileges. 
See: State ex rel. Ozark Power § 
Water Co. v. Public Service Commis. 
sion, 287 Mo 522, PUR1921D 333, 
229 SW 782; Lukrawka v. Spring 
Valley Water Co. 169 Cal 318, PUR 
1915B 331, 146 P 640; Harvey y, 
Public Service Co. (Ili) PUR1919B 
831; Re Sylvan Spring Water Co. 
(NY 1940) 33 PUR(NS) 313; 
Massena v. St. Lawrence Water Co, 
126 Misc 524, PUR1926C 297, 214 
NY Supp 113; Southern R. Co. y. 
South Carolina Pub. Service Com- 


mission (1940) 35 PUR(NS) 385, 
31 F Supp 707; People ex rel. New 
York & Q. Gas Co. v. McCall 245 US 
345, 62 L ed 337, PURI918A 792, 
38 S Ct 122. 

[8] It is rather difficult to take 
very seriously the contention that the 


grant of authority in the order and 
certificate of convenience and neces- 
sity in Case 28141 would not pre- 
clude any other utility from serving 
the complainant. Aside from the fact 
that the lines of no other public utility, 
as the Commission knows, are with- 
in many miles of the complainant's 
premises and the lines of the M-J-M 
Cooperative some 2 miles away would 
require an extension of that length 
whereas a connection 0.4 of a mile 
long would enable service to be ren- 
dered to complainant’s house from re- 
spondent’s line, the proposition stated 
is entirely repugnant to the established 
public utility policy in this state as 
declared in many cases. There is no 
question that the respondent is the 
utility in the field holding a specific 
grant with respect to that territory 
and in position to render adequate 
service at reasonable rates. While un- 
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der § 55 of the Illinois Commerce 
Commission Act a certificate of con- 
venience and necessity is stated not to 
grant a monopoly or an exclusive 
privilege, immunity, or franchise, the 
practical effect of such a grant to an 
electric utility is to limit or prevent 
competition by any other electric 
public utility as long as the grantee 
is in position to render adequate serv- 
ice. 

See: Illinois Power & Light Corp. 
vy. Commerce Commission, 320 III 427, 
PUR1926C 690, 151 NE 236; Jersey 
Central Power & Light Co. v. Tri- 
County Rural Electric Co. (NJ 1941) 
38 PUR(NS) 48, 55. 


It remains, therefore, to inquire 
whether or not, aside from the matter 
of entering Macoupin county, it is 
reasonable under the circumstances to 
require the establishment of electric 
service to this complainant. The re- 
spondent estimates the cost of provid- 
ing the necessary facilities at $529.80 
and also estimates the annual revenue 
to be derived from the service at $65. 
This seems to be a rather high ratio 
of revenue to expense but the utility 
company has on file certain rules which 
require a deposit by a customer where 
the expense of establishing service is 
high in proportion to the revenue. 
The aforesaid order in Case 28141 
and the amending order in the same 
case entered January 16, 1940, make 
provisions for the extending of serv- 
ice, in some cases without requiring 
deposits or the guaranty of minimum 
payments in excess of 75 cents per 
month and under other conditions by 
the making of certain deposits and 
guaranties. This phase of the matter 
has not been fully developed in the 
record now before the Commission. 


137 


The general manager of the respond- 
ent testified that under the established 
rules of the utility company the com- 
plainant could obtain service if he 
resided in Madison county and condi- 
tions were otherwise similar, by mak- 
ing a deposit of $334. The complain- 
ant through his attorney stated will- 
ingness to make such deposit as might 
be determined reasonable and proper 
under the established rules. 


Since the point was not fully de- 
veloped by testimony or otherwise as 
to the amount of the deposit, if any, 
which should be made to obtain serv- 
ice the Commission will not at this 
time make findings upon that point 
but will reserve jurisdiction for the 
purpose if necessary of issuing a sup- 
plemental order with respect to the 
conditions of service and for that pur- 
pose may reopen the case for the pur- 
pose of taking further evidence. 

The Commission having considered 
the aforesaid complaint and all of the 
evidence, the statements and argu- 
ments of counsel, and being fully ad- 
vised in the matter, is of the opinion 
and finds: 

(1) that complainant, Lester E. 
Bierbaum, is an individual engaged in 
the occupation of farming, and resides 
upon a farm located in Macoupin 
county, Illinois, adjacent to a certain 
public highway known as the old 
Alton-Bunker Hill road; that the res- 
idence of said complainant is located 
approximately 1,470 feet northeast- 
wardly of the Madison-Macoupin 
county line; that the said complainant 
is now without electric public utility 
service, and has made application to the 
Union Electric Company of Illinois 
for such service to be furnished at his 
residence and farm as aforesaid and 
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that the said Union Electric Company 
of Illinois refuses to furnish the said 
service ; 

(2) that the Union Electric Com- 
pany of Illinois, respondent, is an 
Illinois corporation, engaged, with 
lawful authority so to do, in furnish- 
ing of electric public utility service to 
the public in various municipalities 
and places in the state of Illinois, the 
existing facilities owned by the said 
respondent being located within Madi- 
son and St. Clair counties in this state, 
and that the said respondent is a pub- 
lic utility within the meaning of § 10 
of “An Act concerning public utili- 
ties,’ as amended; 

(3) that an electric distribution line 
of the respondent suitable for fur- 
nishing electric service to the com- 
plainant is located or under construc- 
tion along the aforesaid old Alton- 
Bunker Hill road, and that the said 
electric distribution line extends or is 
being extended to a point in Madison 
county within four-tenths of a mile 
of the residence of the complainant, 
and that there are no physical obstacles 
or conditions that would prevent or 
render unreasonable the construction 
of the necessary facilities or connec- 
tions to permit establishment of elec- 
tric service to complainant from the 
aforesaid electric supply line; 

(4) that the said electric distribu- 
tion line was authorized to be con- 
structed by an order and pursuant to 
a certificate of convenience and neces- 
sity issued by this Commission to the 
Union Electric Company of Illinois in 
Docket Case 28141 on January 4, 
1940, and that by terms of the said 
order and said certificate of conven- 
ience and necessity the said respond- 
ent was authorized to transact an elec- 
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tric public utility business in the terri- 
tory adjacent to, but not exceeding a 
distance of one-half mile from the 
said electric distribution line; and that 
the route or location of the said elec- 
tric distribution line was specifically 
set forth and described in the afore- 
said order and certificate ; 

(5) that the said area within one- 
half mile of the said electric distribu- 
tion line includes the residence of the 
complainant, being the point at which 
electric service is sought in the pres- 
ent complaint ; 

(6) that the said order and certifi- 
cate of convenience and necessity has 
been acted upon by respondent by the 
actual building of electric distribution 
lines pursuant thereto, including the 
building or partial building of the 
aforesaid line on the old Alton-Bunker 
Hill road, and that no objection, peti- 
tion for rehearing or for modification 
or amendment was filed with this Com- 
mission with respect to the said order 
and certificate of convenience and 
necessity ; 

(7) that in said Case 28141 a cer- 
tain rural electric codperative, namely, 
the Southwestern Electric Coopera- 
tive Inc., was an objector to the grant 
of a certificate of convenience and 
necessity to the Union Electric Com- 
pany of Illinois, that said objector 
proposed to construct electric lines in 
various portions of the territory in- 
volved in that proceeding, including a 
line along substantially the same route 
as respondent’s line referred to in find- 
ings (3), (4), (5), and (6), that the 
decision of this Commission in that 
case was adverse to said objector, and 
that following the grant of a certificate 
of convenience and necessity to the 
Union Electric Company of Illinois 


138 





nois h 
self o 
render 
and 1 
servic 
withir 
rendet 
certifi 
sity g 
in Ca: 

(1¢ 
der at 
necess 
locate 
which 
count: 
in pat 
line a 
the A 
ed at 
bounc 
Maco 
order 
and t 
exten 
tric s 
dered 
jacen 
of o 
lines 


BIERBAUM v. UNION ELECTRIC CO. 


the said codperative withdrew from 
and did not construct lines and facil- 
ities in the said territory ; 

(8) that by reason of the situation 
set forth in the preceding findings the 
public in the territory described in the 
said certificate of convenience and 
necessity granted to the Union Electric 
Company of Illinois, is now dependent 
upon the said respondent for the fur- 
nishing of electric public utility serv- 
ice} 

(9) that by reason of the matters 
and things hereinbefore set forth the 
said Union Electric Company of Illi- 
nois has actually or impliedly held it- 
self out to the public, professed to 
render electric service to the public 
and made a commitment to public 
service in that regard in the territory 
within which it was authorized to 
render such service by the order and 
certificate of convenience and neces- 
sity granted respondent as aforesaid 
in Case 28141; 

(10) that while the aforesaid or- 
der and certificate of convenience and 
necessity described and_ specifically 
located electrical distribution lines 
which are entirely within Madison 
county several of the said lines, and 
in particular the electrical distribution 
line above mentioned extending along 
the Alton-Bunker Hill road, are locat- 
ed at some points very close to the 
boundary line between Madison and 
Macoupin counties ; that the aforesaid 
order and certificate of convenience 
and necessity specifically describe the 
extent of the territory in which elec- 
tric service is authorized to be ren- 
dered, to wit, “in the territory ad- 
jacent to, but not exceeding a distance 
of one-half mile from, the electric 
lines hereinbefore described” ; that the 
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said territory as so described includes 
certain small areas on the Macoupin 
county side of the aforesaid boundary 
line and that there is no expressed 
or reasonably to be implied provision 
or language in the said order exclud- 
ing from its operation the aforesaid 
areas in Macoupin county; and that 
the residence of the complainant at 
which electric service is sought in this 
proceeding is located in one of such 
areas ; 

(11) that by reason of the matters 
hereinbefore set forth the respondent 
is charged with the obligation to serve 
the public in the aforesaid territory 
in a reasonable way, pursuant to the 
provisions particularly of §§ 32 and 
38 of “An Act concerning public utili- 
ties,” as amended; 

(12) that by reason of the facts 
hereinbefore set forth the complainant 
is reasonably entitled to the construc- 
tion of suitable facilities to connect 
his residence with the aforesaid elec- 
tric distribution line and to the estab- 
lishment of electric public utility serv- 
ice; that the complainant has applied 
to respondent therefor and has indi- 
cated willingness to comply with rea- 
sonable terms and conditions in ac- 
cordance with the lawful rules and 
regulations of the respondent on file 
with this Commission and that upon 
compliance by complainant with said 
lawfully established rules and regula- 
tions the respondent should be re- 
quired to provide the said facilities 
and to establish the said service, all 
subject however to conditions with re- 
spect to time and to the present situa- 
tion of national emergency as herein- 
after set forth; 

(13) that the Commission does not 
have before it at this time sufficient 
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and detailed evidence upon which to 
make findings as to the application of 
the established rules of the respondent 
with respect to the particular service 
of the complainant and particularly 
with respect to the amount of deposit 
if any which the complainant should 
be required to make as a condition to 
receiving electric service and therefore 
jurisdiction should be retained for the 
purpose of taking any further action 
which might be necessary or appropri- 
ate with reference to the foregoing 
phase of the matter ; and 

(14) that the prayer of the com- 
plainant is reasonable and should be 
granted subject to the conditions as 
herein stated. 

It is therefore ordered that the 
Union Electric Company of Illinois 
be and it is hereby directed, upon com- 
pliance by complainant, Lester E. 
Bierbaum, with the established and 
lawful rules of the respondent with re- 
spect to the furnishing of electric serv- 
ice, to construct the necessary facil- 
ities and connections and to furnish 
electric service to the premises of the 
complainant located on the so-called 
old Alton-Bunker Hill road and being 
about 3 miles northeast of Foster- 
burg and about 0.4 miles from the 
electrical distribution line now built 
or being built by respondent along the 
said road pursuant to order and cer- 
tificate of convenience and necessity 
heretofore granted by this Commis- 
sion in Docket Case 28141. 

It is further ordered that the afore- 
said connecting line and facilities shall 
be constructed and the said service 


established within ninety days of the 
date of service of this order but that 
if by reason of inability to obtain nec- 
essary materials or other causes relat- 
ed to the present state of war or na- 
tional emergency the respondent deems 
it is unable reasonably to construct the 
said facilities and establish the said 
service within the time above stated 
then the Commission will entertain a 
petition for extension of time setting 
forth the said circumstances, and may 
issue an appropriate supplemental or- 
der with respect thereto. 

It is further ordered that the Com- 
mission expressly retains jurisdiction 
of the subject matter and parties for 
the purpose, if necessary, of taking 
further evidence and issuing ‘ further 
orders with respect to the application 
of the rules and rate schedule of the 
respondent in determining the condi- 
tions upon which said electric service 
should be established, or for the pur- 
pose of taking any further action that 
may be necessary or appropriate with 
respect to the subject matter of this 
proceeding. 

It is further ordered that nothing 
herein contained shall be so construed 
as to require or authorize the Union 
Electric Company of Illinois to con- 


struct any facilities or furnish any ff 


electric service in any territory outside 
of the areas within which the said re- 
spondent was authorized to transact 
an electric public utility business by 
terms of the order and certificate of 
convenience and necessity issued by 
this Commission in Docket Case 281- 
41 on January 4, 1940, 
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RE SPECIAL TELEPHONE CHARGES 


FEDERAL COMMUNICATIONS COMMISSION 


Re Special Telephone Charges of Hotels, 
Apartment Houses, and Clubs 


Docket No. 6255, P-29 
December 10, 1943; rehearing denied January 7, 1944 


NVESTIGATION of special telephone charges of hotels, apart- 

ment houses, and clubs on interstate and foreign telephone 

communications; jurisdiction asserted and filing of tariffs or- 
dered. 


Rates, § 13.3 — Jurisdiction of Communications Commission — Telephone sur- 
charges — Hotels, apartment houses, and clubs. 
1. The Federal Communications Commission has jurisdiction over special 
charges, or surcharges, collected from telephone users by hotels, apartment 
houses, and clubs with respect to interstate and foreign telephone calls in 
addition to the charges for such calls stated in the applicable tariffs filed by 
the telephone company with the Commission, p. 144. 


Rates, § 13.3 — Powers of Communications Commission — Filing of tariff — 
Surcharges at hotels, apartment houses, and clubs. 

2. Section 203(a) of the Federal Communications Act is sufficiently broad 
in its terms to authorize the requirement by the Communications Commis- 
sion that a tariff schedule be filed with it by a telephone company subject to 
its jurisdiction showing surcharges collected for and in connection with 
interstate and foreign telephone communications covered by the act, includ- 
ing surcharges collected by hotels, apartment houses, and clubs with respect 
to interstate and foreign telephone service, p. 151. 


Telephones, § 1 — Agents of company — Hotels, apartment houses, and clubs. 

3. Hotels, apartment houses, and clubs which collect surcharges with respect 
to interstate and foreign telephone service, for which a telephone company 
has filed tariffs with the Federal Communications Commission, are agents of 
the company, p. 151. 

Rates, § 566 — Telephone — Surcharges — Hotels, apartment houses, and clubs. 
4. A telephone company which has undertaken to furnish interstate and 
foreign telephone communication service is responsible for protecting the 
users against any charge for or in connection with such service that is un- 
justly and unreasonably discriminatory or otherwise unjust and unreason- 
able, and this responsibility cannot be avoided by the company on the ground 
that surcharges have been fixed, collected, and retained by hotels, apartment 
houses, and clubs, p. 151. 

Rates, § 238 — Telephone tariffs — Surcharges by hotels, apartment houses, and 

clubs. 
5. Telephone companies subject to regulation under the Federal Communi- 
cations Act must file with the Communications Commission tariff schedules 
which are just, reasonable, and nondiscriminatory, showing all charges col- 
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lected by hotels, apartment houses, or clubs for and in connection with inter- 
state and foreign telephone communications for which effective tariffs sched- 
ules of the company are on file with the Commission, p. 151. 


Rates, § 13.3 — Jurisdiction of Communications Commission — Surcharges by 
hotels, apartment buildings, and clubs — Control under Emergency 


Rent Act. 


6. Authority conferred upon the Rent Administrator by the District of Co- 
lumbia Emergency Rent Act, relating to control over housing accommoda- 
tions and services and charges therefor, does not deprive the Federal Com- 
munications Commission of jurisdiction over surcharges collected by hotels, 
apartment buildings, and clubs with respect to interstate and foreign tele- 


phone calls, p. 155. 


APPEARANCES: R. A. Van Orsdel, 
and Bolling R. Powell, Jr., on behalf 
of The Chesapeake and Potomac 
Telephone Company; T. Brooke Price 
and E. S. Hawley, on behalf of the 
American Telephone and Telegraph 
Company ; Joseph C. McGarraghy, on 
behalf of the Hotel Association of 
Washington, D. C., Inc.; Rufus S. 
Lusk, on behalf of Building Owners 
and Managers Association of Wash- 
ington, D C.; Robert F. Cogswell, on 
behalf of the Administration of Rent 
Control for the District of Columbia; 
Frank B. Warren, John E. Benton, 
and Frederick G. Hamley, on behalf 
of the National Association of Rail- 
road and Utilities Commissioners; 
Walter R. McDonald, Southeastern 
Association of Railroad and Utilities 
Commissioners; Joseph Sherbow, on 
behalf of the Public Service Commis- 
sion of Maryland; Lloyd B. Harrison, 
on behalf of the District of Columbia 
Public Utilities Commission; Harold 
J. Cohen and Daryal A. Myse, on be- 
half of the Federal Communications 
Commission. 


By the Commission: 


This pro- 
ceeding was instituted by an order of 
this Commission adopted on January 


6, 1942. It was recited in such order 
52 PUR(NS) 


that it appeared from a preliminary 
investigation that individuals who 
make interstate or foreign telephone 
toll calls from telephones located in 
hotels, apartment houses, or clubs, are 
in many instances required to pay the 
hotels, apartment houses, or clubs, 
certain special charges in addition to 
the regular toll charges made by the 
telephone companies ; that such special 
charges are not shown in any tariffs 
filed with the Commission covering 
interstate and foreign telephone com- 
munications; that such a situation ex- 
ists with respect to the District of 
Columbia (hereafter sometimes re- 
ferred to as the “District” ), and that 
it is desirable for reasons of con- 
venience that the situation in that 
locality be investigated and consid- 
ered first. After such recitals, an in- 
vestigation was ordered for the pur- 
pose of determining: 

(1) Whether all or any charges for 
or in connection with interstate and 
foreign telephone communications by 
use of telephones on the premises of 
hotels, apartment houses, and clubs in 
the District of Columbia are within 
the jurisdiction of the Commission 





1 Numerous informal complaints concerning 
such charges have been received by the Com- 
mission with respect to various other cities 
throughout the United States. 
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under the Communications Act of 
1934; and 

(2) What tariffs, if any, should be 
filed with the Commission showing all 
or any such charges. 

The American Telephone and Tele- 
graph Company (hereafter sometimes 
referred to as “A. T. & T.”) and The 
Chesapeake and Potomac Telephone 
Company (hereinafter sometimes re- 
ferred to as “Chesapeake”) were 
made respondents to the proceeding, 
and they were ordered to appear and 
show cause why their filed tariffs with 
respect to interstate and foreign tele- 
phone communications should not 
show any and all charges for or in 
connection with such communications 
by the use of telephones on the prem- 
ises of hotels, apartment houses, and 
clubs in the District. The parties 
respondent were required to file 
answers to the order. The order also 


provided that copies thereof be served 
on the Hotel Association of Washing- 
ton, D. C., and on the Apartment 
House Owners and Managers Asso- 
ciation in the District; and that any 
hotel, apartment house, or club might 
appear and participate in any proceed- 


ings under the order. It was further 
provided in the order that hearings 
were to be held as directed by the 
Commission’s telephone committee, 
composed of Commissioners Walker 
and Wakefield. The Commission duly 
authorized the two Commissioners to 
conduct the proceeding. 

The District Public Utilities Com- 
mission was invited to participate co- 
operatively in the proceeding. By a 
notice of investigation dated Janu- 
ary 23, 1942, that Commission insti- 
tuted its Formal Case No. 311, and 
adopted the above-described order of 
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the Federal Communications Com- 
mission “for the purpose of determin- 
ing whether all, or any, of the charges 
for or in connection with telephone 
communications by the use of tele- 
phones on the premises of hotels, 
apartment houses, and clubs in the 
District of Columbia are within the 
jurisdiction of the Public Utilities 
Commission of the District of Colum- 
bia, and what tariffs, if any, should 
be filed with this Commission showing 
all or any such charges.” 

On February 9, 1942, the two re- 
spondents filed their respective an- 
swers with this Commission. A hear- 
ing was subsequently ordered, to begin 
April 1, 1942. On March 23, 1942, 
the Hotel Association of Washington, 
D. C., Inc., filed with this Commission 
a “special appearance” and a motion 
to dismiss the proceeding, on the 
ground that the special charges re- 
ferred to in the Commission’s order of 
January 6, 1942, are not within the 
jurisdiction of the Commission under 
the Communications Act of 1934. On 
March 31, 1942, the Commission 
denied this motion. 

Hearings were held in April and 
May, 1942, before Commissioners 
Walker and Wakefield of this Com- 
mission, and Commissioners Hankin 
and Flanagan of the District Com- 
mission. At the opening of such 
hearings, it was announced that the 
latter Commission had also denied the 
motion to dismiss filed by the Hotel 
Association of Washington, D. C., 
Inc., and reserved consideration of the 
question of jurisdiction until it had 
gone into the facts of the case. At the 
hearings, evidence was presented by 
the two respondents, by the Hotel As- 
sociation of Washington, D. C., Inc., 
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and by an apartment house associa- 
tion known as the Building Owners 
and Managers Association of the Dis- 
trict of Columbia. In addition, tes- 
timony was given by the managers of 
two clubs in the District. 

After the hearings were concluded, 
the two respondent telephone com- 
panies jointly filed a brief and pro- 
posed findings of fact and conclusions, 
and the Hotel Association of Wash- 
ington, D. C., Inc., filed a brief. In 
addition, Counsel for this Commis- 
sion filed a brief in support of a mo- 
tion to strike from the record certain 
portions of the presentation made by 
the respondents. 

[1] The principal issue in this pro- 
ceeding is whether this Commission 
has jurisdiction over such special 
charges as may be collected from users 
by hotels, apartment houses, and clubs 
in the District with respect to inter- 
state and foreign telephone calls, in 
addition to the charges for such calls 
stated in the applicable tariffs filed 
with this Commission. Such special 
charges are hereafter referred to as 
“surcharges.” Two additional sub- 
sidiary issues were raised by the re- 
spondent telephone companies: (1) 
whether because the activities of the 
hotels, apartment houses; and clubs 
in connection with toll calls relate to 
establishment and maintenance of con- 
nections between the telephone station 
and the toll switchboard, the service 
with respect to which the surcharge 
is collected is “wire telephone ex- 
change service,” so that the surcharges 
are excluded from the jurisdiction of 
this Commission by § 221(b) of the 
Communications Act of 1934; and 
(2) whether telephone service be- 
tween telephone stations within the 
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District and stations outside the Dis- 
trict but within the so-called ‘“Wash- 
ington Metropolitan Area,” to which 
interstate interzone charges apply, is 
“wire telephone exchange service,” so 
that surcharges collected as to such 
service are excluded from this Com- 
mission’s jurisdiction by § 221(b) of 
the Communications Act of 1934. A 
fourth issue, presented by contentions 
of the Hotel Association and the 
Building Owners and Managers Asso- 
ciation, is whether the District Emer- 
gency Rent Act excludes this Com- 
mission from jurisdiction over the 
surcharges. 

Commissioners Walker and Wake- 
field issued two reports proposed by 
them for adoption by the Commission, 
and the procedure specified to be sub- 
sequently followed was that provided 
with respect to a proposed report of 
the Commission. At the same time, 
in its proceeding, the District Com- 
mission issued an order transmitting 
tentative findings and _ conclusions. 
The first of the two reports issued by 
Commissioners Walker and Wake- 
field dealt with all the issues herein ex- 
cept that of jurisdiction over sur- 
charges collected as to interstate inter- 
zone service, and the second report 
was devoted to that one issue. The 
respondent telephone companies have 
filed exceptions to these two proposed 
reports, and a brief in support of such 
exceptions. The Hotel Association 
has filed exceptions to the first of the 
two reports, and a brief in support of 
those exceptions. In addition, on 
petitions by the National Association 
of Railroad and Utilities Commis- 
sioners, the Southeastern Associa- 
tion of Railroad and Utilities Com- 
missioners (which includes the State 
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Corporation Commission of Virginia 
in its membership), and the Public 
Service Commission of Maryland, 
these organizations were allowed to 
intervene in all future proceedings 
herein regarding the matter of inter- 
state interzone rates. The National 
Association of Railroad and Utilities 
Commissioners and the Public Serv- 
ice Commission of Maryland filed ex- 
ceptions to the proposed report dealing 
with the matter of interstate interzone 
rates, and briefs in support of their 
exceptions. The Southeastern Asso- 
ciation’s petition for intervention also 
requested reconsideration of the mat- 
ter of interstate interzone rates, and it 
filed a brief in support of such re- 
quest. Requests by the parties for 


oral argument were granted, and oral 
argument was held on September 9, 
1943, before this Commission and 
Commissioners Flanagan and Hankin 


of the District Commission. Oral ar- 
gument was presented on behalf of 
the respondent telephone companies, 
the Hotel Association, and the Na- 
tional Association of Railroad and 
Utilities Commissioners. Thereafter, 
pursuant to leave given at the argu- 
ment, a supplemental statement was 
filed by the respondents, and a supple- 
mental brief was filed by the Hotel 
Association. 

The District Commission is con- 
currently issuing its report and order 
in its proceeding. 

Chesapeake is an operating tele- 
phone company furnishing telephone 
communication service in the District. 
Also, jointly with the Chesapeake and 
Potomac Telephone Company of Balti- 


more City and the Chesapeake and Po- 
tomac Telephone Company of Vir- 
ginia, it furnishes such service in terri- 
tory in Maryland and Virginia adja- 
cent to the District. In addition, Ches- 
apeake furnishes interstate message 
toll telephone service jointly with A. 
T.&T., other Associated Companies 
of the Bell Telephone System, and oth- 
er domestic and foreign connecting 
companies. A. T. & T. furnishes only 
interstate and foreign toll and other 
services. Tariff schedules are on file 
with this Commission showing 
charges of both Chesapeake and A. 
T. & T. for interstate and foreign 
telephone communication service to or 
from the District, including charges 
of Chesapeake, and of the Chesapeake 
and Potomac Telephone Companies 
of Baltimore City and of Virginia, for 
service between points within the ter- 
ritory in and around the District 
designated by them in such tariff 
schedules as the “Washington Metro- 
politan Area.”* The latter charges 
were filed in 1937 by the Chesapeake 
Companies under protest, this Com- 
mission having insisted that such 
charges be filed with it. 

Telephone service to hotels general- 
ly, to many apartment houses and 
clubs, and to their patrons, tenants, 
and members, respectively, is prima- 
rily provided through private branch 
exchange (hereafter referred to as 
“P.B.X.”) installations, made pur- 
suant to subscription contracts be- 
tween Chesapeake, on the one hand, 
and the hotels, apartment houses, and 
clubs, on the other hand. Telephone 
instruments connected with the P.B.X. 





2 Any communication between a point within 
the District and a point outside the District is 
either an interstate or a foreign communication 
under the Communications Act of 1934. (Sec- 
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tions 3(e) and 3(f)), 47 USCA §§ 153(e), 
(f£). All telephone toll service to or from the 
District is, therefore, interstate or foreign toll 
service. 
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’ switchboard, termed ‘“‘extension sta- 
tions,” are located through the hotels, 
apartment houses, and clubs, mostly in 
their rooms or apartments, but to 
some extent in their administrative 
offices, lobbies, or elsewhere in and 
around their premises, such as in valet 
shops, drugstores, and the like, for 
use in connection with service to 
patrons, tenants, or members. Both 
calls incoming to, and outgoing from, 
persons on the premises are handled 
through the P.B.X. switchboard and 
the extension stations. These instal- 
lations are used also for intercom- 
municating calls wholly within the 
hotel, apartment house, or club. The 
P.B.X. switchboards and extension 
stations are owned, installed, and 
maintained by Chesapeake. Chesa- 
peake retains title to the P.B.X. 
switchboard, the extension stations, 
and associated plant and equipment; 
and it provides in its tariffs on file 
with the District Commission against 
any connections or attachments to 
facilities or equipment furnished by 
it when the connection or attachment 
is not furnished or authorized by it; 
and that subscribers may not rear- 
range, disconnect, or remove any ap- 
paratus or wiring installed by Chesa- 
peake, or permit others to do so, ex- 
cept upon the written consent of 


Chesapeake. The P.B.X. switch. 
board operators are employed by the 
hotel, apartment house, or club, as the 
case may be. Chesapeake’s tariffs on 
file with the District Commission for 
P.B.X. service providing that “all 
operating at the subscriber’s premises 
must be performed at the expense of 
the subscriber and must conform with 
the rules and regulations which the 
telephone company may adopt to 
maintain a proper standard of sery- 
ice.” Installation charges for the 
P.B.X. equipment, and regular month. 
ly charges for its use, are made by 
Chesapeake as provided in its tariffs 
on file with the District Commission, 
A monthly charge is also made by 
Chesapeake for each P.B.X. trunk 
and for each P.B.X. extension station. 
The charges for telephone message 
service which are filed with this Com- 
mission by Chesapeake and A T. & T. 
apply to calls made from P.B.X. ex- 
tension stations. In addition to 
P.B.X. installations, coin-box _ tele- 
phone stations connecting directly with § 
Chesapeake’s central offices have been 
installed by Chesapeake on the prem- 
ises of many hotels, apartment houses, 
and clubs for use by the general pub- 
lic.2 Calls made through such stations 
are charged for at the regular tariff 
charges.* A few hotels in the District 





3 Chesapeake alleges that it “has systemat- 
ically endeavored to install [public] 
telephones in public rooms of all the larger 
hotels in the city of Washington and has ac- 
complished this at all except four hotels where 
permission could not be secured.” 

4 The only “commissions” paid by respond- 
ents to hotels, apartment houses, and clubs in 
the District are those paid under standard 
form contracts for the installation of such coin- 
box telephone stations when they are classified 
as “public telephones.” These commissions 
range from 10 to 20 per cent, depending on 
the daily average receipts, and are paid to the 
occupant of any premises where “public tele- 
phone stations” are installed, as compensation 
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chiefly for the space used. In this connection, 
it may be observed that in its tariffs on file 
with the District Commission, Chesapeake 
classifies its coin-box telephones into two 
types: “public” and “semi-public.” | Chesa- 
peake provides in its tariffs that “public tele- 
phones” are “installed for the use of the gen- 
eral public and any use by occupants of the 
premises on which they are located is inciden- 
tal to their principal purpose”; and _ that 
“‘semi-public telephone service’ is a form of 
exchange service designed for a combination 
of subscriber and public use at locations more 
or less public in character.” The latter type 
of service is furnished “only where, in addi- 
tion to subscriber use, there is a requirement 
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ave also had telephone stations ex- 
ended from their P.B.X. switch- 
hoards, and located in their lobbies 
for public use. Some of these lobby 
extension stations are coin-box sta- 
ions. Some are not, however, and 
hese are attended by a hotel employee, 
hrough whom any call must be placed. 

The tariff charges and regulations 
vhich apply to telephone installations 
and services in hotels, apartment 
houses and clubs are generally the 
kame as those applicable to such in- 

tallations and services for others. 
There are, however, two principal 
exceptions. One is a tariff regulation 
oncerning the charges which hotels, 
apartment houses, clubs and similar 
institutions may make in certain cases. 
This regulation was prescribed by the 
Postmaster General during the period 
of Federal operation of telephone 
service at the time of the First World 
War, and was continued in the tariffs 
of Chesapeake on file with the Dis- 
strict Commission by direction of that 
Commission in 1920. It reads as fol- 
lows: 

“Hotels, apartment houses, clubs, 
and similar institutions shall not 
charge any guest, tenant or member 
for telephone messages from stations 
accessible to the general public or to 
guests, tenants, or members generally, 
an amount in excess of that charged 
for such service at the public telephone 
stations in the same exchange.” ® 

This provision apparently would not 


apply to telephone service furnished 
in guest rooms or apartments, as 
distinguished from places in the hotel, 
apartment house, or club where exten- 
sion stations are located accessible to 
the general public. The other princi- 
pal exception to the general similarity 
of tariff provisions for hotels, apart- 
ment houses, and clubs with those for 
others relates to the liability for un- 
collected telephone charges. The 
tariffs of Chesapeake on file with the 
District Commission contain a general 
regulation that “the subscriber as- 
sumes responsibility for all charges 
for local messages and toll messages 
sent from the subscriber’s station and 
for toll messages received at such sta- 
tion on which the charges are reversed 
with the consent of the person called.” 
In June, 1941, however, Chesapeake 
included a provision in its tariffs on 
file with the District Commission for 
the purpose, as stated by respondents, 
“of relieving the hotel of payment of 
a charge for telephone service used by 
a transient guest when the guest has 
left the hotel without paying his hotel 
bill and when the charge cannot be 
collected from the guest.” This tariff 
regulation provides that “‘a subscriber 
catering principally to transients and 
licensed to operate as a hotel shall col- 
lect for, and remit to the Telephone 
Company, its charges incurred by such 
transients for local and toll .mes- 
sages.” 

A person residing in a hotel, apart- 





for service by persons other than the sub- 
scriber, his employees or representatives, but 
where, in the opinion of the Telephone Com- 
pany, public telephone service is not justified.” 
The subscriber for semi-public service pays a 
fixed rate for a minimum number of calls per 
month, plus 5 cents for each additional local 
message in excess of such minimum. He re- 
ceives no commission from the Telephone 
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Company. The user of semi-public stations 
pays the same charges as at a public station. 

5 The Postmaster General’s original order 
on this matter, dated November 18, 1918, was 
not limited to “messages from stations ac- 
cessible to the general public or to guests, ten- 
ants or members generally,” this limitation be- 
ing included by an amending order dated April 
25, 1919. 
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ment house, or club may have tele- 
phone service provided under a sub- 
scription contract made directly with 
Chesapeake, in which case the tele- 
phone station is connected directly 
with a Chesapeake central office. Un- 
der Chesapeake’s rates and regula- 
tions, residence rates would apply to 
such service, assuming the service is 
confined to nonbusiness use. Busi- 
ness rates only, however, apply to 
P.B.X. service, so such service, is 
“measured” or message rate service.® 
Since P.B.X. service is measured 
service, its use is not restricted to the 
subscriber and the subscriber’s agents 
and representatives, as is the case for 
nonmeasured service, under Chesa- 
peake’s tariff regulations. 

Hotels and clubs in the District 
generally collect from users special 
charges, or “surcharges,” specifically 
for and in connection with interstate 
and foreign telephone calls through 
P.B.X. extension stations located on 
their premises, in addition to the 
charges for interstate and foreign 
telephone message service stated in 
the applicable tariffs filed with this 
Commission.’ These surcharges are 
regarded by the hotels and clubs as 
“service charges,” imposed because of 
the various secretarial and hotel serv- 
ices they perform for their patrons, 
tenants, and members, respectively, in 
connection with telephone calls. 
These services are described as includ- 
ing the routine handling of telephone 


calls through the P.B.X. switchboard 
which calls may be either incoming 
outgoing, or intercommunicating be 
tween stations on the premises 
recording charges for outside calls 
that such charges may be collected 
from the calling party; taking of me 

sages when patron, tenant, or membe 
is out; paging persons who are called; 
calling patrons, tenants, or member 
to awaken them; and other more 0 
less similar services which are related 
in some way to the use of the tele 
phone. There is little uniformity 
among the hotels and clubs as to th 
amount of the surcharges collected 
and the amounts collected by them ar 
determined only at their own discre 
tion. The surcharges ordinarily ar 
graduated in amount according to 

scale based on the amount consisting 
of the tariff charge for the call and 
the Federal excise tax. The sur 
charges range from a minimum of } 
cents to 10 per cent of the total of the 
tariff charge and the Federal excisi 
tax, plus 5 cents, with or without 

maximum. To illustrate, one larg# 
hotel in the District collects sur 
charges on outgoing prepaid interstatt 
and foreign telephone toll calls of 10 
per cent of the total of the tarif 
charge and the Federal excise tax, 
with a minimum surcharge of 5 cent 
and a maximum of $2; on a toll cal 
where the tariff charge and the Fed 
eral tax totaled $10, this hotel would 
collect $1 by way of surcharge. Or 





6 “Message rate” service is a classification 
of exchange service under which a subscriber 
pays a stipulated monthly charge which per- 
mits use of the telephone for a specified num- 
ber of messages within an exchange, with per 
message charges being made for each message 
within such exchange in excess of the specified 
number. This is to be distinguished from “flat 
rate” service, which is a classification of ex- 
change service under which a subscriber pays 
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a stipulated monthly charge which permits us 
of the telephone for messages within an ex 
— without any express limitation in num 


r. 

7 Hotels in the .District generally collect 1 
cents for each local outgoing call made froi 
P.B.X. extension stations on their premises 
Of the two clubs on which there is evidenc 
one also collects 10 cents per local call; 
other collects 6 cents. 
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outgoing reversed charge calls, the 
hotels and clubs collect only a small 
charge, if any, varying from 5 to 25 
cents. On incoming reversed charge 
calls, however, the hotel or club, in 
some instances, collects surcharges 
according to the same scale applied to 
outgoing prepaid calls. In no case 
does any hotel or club collect a sur- 
charge on incoming prepaid telephone 
calls, whether local or toll, although 
the number of incoming calls is gen- 
erally more than twice that of outgo- 
ing calls. Also, in no case does any 
hotel or club collect a charge specifi- 
cally for an intrahotel or an intra- 
club telephone call. 


So far as the record shows, no 
apartment house in the District col- 
lects any surcharge specifically for 
interstate and foreign telephone calls, 
although evidence was not adduced 
for the record on this point with re- 
spect to every apartment house in the 
District. The existence of P.B.X. 
switchboards and extension stations 
in many apartment houses in the Dis- 
trict, however, makes possible the 
collection of such surcharges.® 

The principal issue presented is 
whether, under the Communications 
Act of 1934, as amended, this Com- 
mission has jurisdiction over the sur- 
charges in question. The provisions 
of the Communications Act of 1934 
“apply to all interstate and foreign 
communication by wire or radio 
. , any to all persons engaged 
within the United States in such 
communication. .” (Section 2 


(a)), 47 USCA § 152(a), with cer- 


tain specific exceptions. “Communi- 
cation” is broadly defined in the act, 
and, as so defined, includes not only 
the transmission involved in inter- 
state and foreign communication 
service but “all instrumentalities, 
facilities, apparatus, and_ services 
(among other things, the receipt, for- 
warding, and delivery of communica- 
tions) incidental to such transmis- 
sion” (Sections 3(a) and 3(b)), 47 
USCA §§ 153(a), (b.) The act also 
provides in broad language that “all 
charges, practices, classifications, and 
regulations for and in connection with 

[interstate or foreign] com- 
munication service, shall be just and 
reasonable, and any such charge, 
practice, classification or regulation 
that is unjust or unreasonable is here- 
by declared to be unlawful.” (Sec- 
tion 201(b).) The service provided 
through the P.B.X. switchboard and 
the extension stations in the making 
of interstate and foreign telephone 
calls is an integral part of the inter- 
state and foreign communication 
service covered by the Communica- 
tions Act of 1934. Regardless of any 
contractual relations which may exist 
between the respondents and the sub- 
scribing hotel, apartment house, or 
club, the service provided by respond- 
ents to users making interstate and 
foreign calls through P.B.X. exten- 
sion stations plainly does not begin or 
end at the P.B.X. switchboard but be- 
gins or ends at the extension station 
where the user makes and receives his 
calls. The service provided through 
the P.B.X. switchboard and extension 





8 The evidence presented for the record 
shows that it is the general practice of apart- 
ment houses where telephone service is pro- 

P.B.X. extension stations to 
collect a regular monthly charge from the ten- 
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ant ranging from 75 cents to $1.25, plus 25 
cents a month for each telephone directory list- 
ing (which is the amount of Chesapeake’s 
tariff charge for additional directory listings), 
plus a charge of 5 cents per outgoing local call. 
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stations to users of the extension sta- 
tions other than the subscribing hotels, 
apartment houses, or clubs themselves, 
in originating and terminating inter- 
state and foreign telephone calls, is a 
service plainly within the contempla- 
tion of respondents. As previously 
found, such service is measured serv- 
ice, and no restriction is imposed by 
respondents on its use by parties other 
than the immediate subscriber. In 
short, where there is a P.B.X. switch- 
board installation with associated ex- 
tension stations, respondents expect 
that telephone calls will be handled to 
or from such extension stations, and 
that the calls will be made or received 
by parties other than the subscriber 
for the installation. 


The respondents and the Hotel As- 
sociation contend that the surcharges 
are not charges for telephone service, 


but that they are for secretarial and 
hotel services. Thus, the Hotel Asso- 
ciation argues that “there is no offer- 
ing by the hotels of telephone service 
to their guests and to the extent that 
charges are made against guests in- 
cident to telephone calls made from 
private guest rooms, the fact is that 
the telephone call is merely a con- 
venient and logical vehicle for charg- 
ing for secretarial and hotel service 
rendered in connection with or arising 
out of the use of telephones.” The 
Hotel Association recognizes “a dif- 
ference between calls from private 
guest rooms and calls made over lobby 
telephones connected through hotel 
switchboards,” but contends that 
“even as to the latter, there are many 


services and accommodations provid- 
ed by the hotel in addition to the tele. 
phone service rendered by the tele. 
phone company.” 

These contentions, however, do not 
dispose of the facts that the sur. 
charges in question are charges im. 
posed only against the users of tele. 
phone service, that they are imposed 
only when telephone service is used, 
and that they are a specific part of the 
charge made to the users of telephone 
service for such use. In other words, 
the surcharges are, for all practical 
purposes, collected for the use of tele- 
phone service, regardless of what mo- 
tives may impel the hotels, apart- 
ment houses, or clubs to collect such 
surcharges. If the collection of such 
surcharges were not subjected to reg- 
ulatory control, a subscriber, or any- 
one else other than the telephone com- 
pany, who is permitted by the tele- 
phone company to control access to the 
use of a telephone, could freely resell 
interstate and foreign telephone serv- 
ice, imposing any charges of his own 
on such use. This would mean at least 
a partial nullification of effective pub- 
lic regulation of charges for interstate 
and foreign communication service, 
for there would then be a serious 
hiatus in the safeguards against ex- 
cessive and discriminatory charges to 
the using public. A hiatus of this 
nature would be squarely contrary to 
the intention evidenced in the Com- 
munications Act of 1934 that there be 
comprehensive regulation of charges 
for interstate and foreign communica- 
tion service.® We find that the sur- 





9 This proceeding did not put in issue the 
justness and reasonableness of the surcharges, 
but it may be observed that the amounts of the 
surcharges which may be imposed on a user 
of toll service, the wide variations in the sur- 
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charges imposed by the various hotels, and the 
general imposition of surcharges on outgoing 
calls while incoming calls are usually free of 
any surcharge, raise serious questions as to the 
possible existence of charges unjust and unrea- 
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charges in question are charges for 
and in connection with telephone com- 
munication service. The Commission 
has jurisdiction under the Communi- 
cations Act of 1934, as amended, to 
regulate the charges for all interstate 
and foreign communication service, 
with certain exceptions not applicable 
here. We further find that in so far 
as the surcharges are collected from 
users for and in connection with the 
use of interstate or foreign com- 
munication service covered by the act, 
they are charges over which this 
Commission has regulatory jurisdic- 
tion under the act.?° 

[2-5] The further question is pre- 
sented as to the fixing of responsibil- 
ity for the surcharges. Three pos- 


sibilities are suggested by the pro- 
visions of the Communications Act; 
namely; (1) that the surcharges are 
charges of respondents, on the ground 


that the hotels, apartment houses, and 
clubs are agents of the respondents so 


far as the collection of surcharges is 
concerned; (2) that the hotels, apart- 
ment houses, and clubs which collect 
surcharges are “connecting carriers” 
of respondents, being engaged as com- 
mon carriers for hire in interstate and 
foreign telephone communication 
service by wire, within the meaning of 
§§ 2(b)(2), 3(h), and 3(u) of the 
Communications Act; or (3) that the 
hotels, apartment houses, and clubs, as 
subscribers to respondents’ telephone 
service, receive such service subject 
to such tariff provisions as may apply. 
Whichever one of these possibilities 
is found to exist in the present case, 
§ 203(a) of the Communications Act 
is sufficiently broad in its terms to au- 
thorize the requirement by this Com- 
mission that a tariff schedule be filed 
with it by the respondent telephone 
carriers showing the surcharges col- 
lected for and in connection with in- 
terstate and foreign telephone com- 
munications covered by the act.” 





sonable in amount and discriminatory in ap- 
plication. Also, as has been found, some hotels 
in the District have placed P.B.X. extension 
stations in their public lobbies, and thereby 
collect the same surcharges from the general 
public as are: imposed on guests using exten- 
sion stations in their rooms. In contrast, at 
the Washington Union Station, on premises 
leased from the Union Station, and at a public 
office at 14th and F streets, N. W., Chesa- 
peake maintains public telephone stations with 
its own operators in attendance to place all 
calls, and the same charges are made by it as 
for calls from any of its unattended public 
coin-box stations. 


101t is of interest to note that courts and 
other Commissions which have considered the 
problem of surcharges similar to those in 
question here have concluded that such sur- 
charges are subject to regulation by the Public 
Utility Commission as part of the regulation 
of public utility telephone service. Hotel 
Pfister v. Wisconsin Teleph. Co. 203 Wis 20, 
PURI931A 489, 233 NW 617, 73 ALR 1190; 
People ex rel. Public Service Commission vy. 
New York Teleph. Co. (1941) 262 App Div 
440, 40 PUR(NS) 511, 29 NY Supp(2d) 
513, affd. (1942) 287 NY 803, 40 NE(2d) 
1020; Connolly v. Burleson (NY) PUR 
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1920C 243; Re New York Teleph. Co. (NY 
1938) 26 PUR(NS) 311, (NY 1939) 30 PUR 
(NS) 350; Hotel Pfister v. Wisconsin Teleph. 
Co. (Wis) PUR1932B 8; Re Wisconsin 
Teleph. Co. (Wis) PURI1933C 479; Hotel 
Sherman Co. v. Chicago Teleph. Co. (Ill) 
PURI9I15F 776; Re Hotel Teleph. Service and 
Rates (Mass) PUR 1919A 190; Re Hotel 
Marion Co. (Ark) PUR1920D 466; Jefferson 
Hotel Co. v. Southwestern Bell Teleph. Co. 
(Mo 1936) 15 PUR(NS) 265. 

11 Section 203(a) provides as follows: 

“Every common carrier, except connecting 
carriers, shall, within such reasonable time as 
the Commission shall designate, file with the 
Commission and print and keep open for public 
inspection schedules showing all charges for 
itself and its connecting carriers for inter- 
state and foreign wire or radio communica- 
tion between the different points on its own 
system, and between points on its own system 
and points on the system of its connecting 
carriers or points on the system of any other 
carrier subject to this act when a through 
route has been established, whether such 
charges are joint or separate, and showing the 
classifications, practices, and regulations affect- 
ing such charges. Such schedules shall con- 
tain such other information, and be printed in 


52 PUR(NS) 





FEDERAL COMMUNICATIONS COMMISSION 


Section 203(a) states that such sched- 
ules shall be filed by the common car- 
rier “for itself and its connecting car- 
riers.’ Thus, if it be found that the 
surcharges are charges of the re- 
spondent telephone companies, col- 
lected by the hotels, apartment houses, 
and clubs as “agents” for the respond- 
ents, so that the surcharges would be 
charges of the common carrier “for 
itself,” or if it be found that the 
hotels, apartment houses, and clubs 
are “connecting carriers’ participat- 
ing with respondents in the rendition 
of the service with respect to which 
the surcharges are collected, it is clear 
from § 203(a) that the respondents 
can be required to file the proper tariff 
schedules. Although _ respondents 
concede that the collection of sur- 
charges can and should be controlled, 
and indicate that they would comply 
with the direction of the Commission 


on this matter, they oppose placing 
such control on the basis of “agency” 


or “connecting carriers.” Respond- 
ents urge instead that this matter be 
regulated by means of a tariff regula- 
tion which specified the conditions up- 
on which intertsate and foreign mes- 
sage toll telephone service was fur- 
nished by respondents to hotels, apart- 
ment houses, and clubs. Such a tariff 
regulation would be included by re- 
spondents in their tariffs for such 
service on file with the Commission. 
Such a tariff regulation might pro- 
vide, for example, that message toll 
telephone service is furnished by the 


telephone companies to hotels, apart. 
ment houses, and clubs upon the con. 
dition that no charges shall be collect. 
ed for or in connection with the use of 
such service except the message toll 
telephone charges stated in the appli- 
cable tariffs of respondents to be pay- 
able by all users of message toll tele. 
phone service. 

We find that the hotels, apartment 
houses, and clubs in the District which 
collect surcharges with respect to in- 
terstate and foreign telephone service 
for which respondents have filed 
tariffs with the Commission are 
agents of the respondents. Respond- 
ents have undertaken, under the pro- 
visions of the Communications Act 
and their filed tariffs, to furnish inter- 
state and foreign telephone communti- 
cation service to users in the District, 
and that undertaking must be accom- 
panied by the responsibility of protect- 
ing the users against any charge for 
or in connection with such service that 
is unjustly and unreasonably dis- 
criminatory, or otherwise unjust and 
unreasonable. If the users are to be 
protected, this responsibility cannot he 
avoided by respondents on the ground 
that the surcharges have been fixed, 
collected, and retained, by the hotels, 
apartment houses, and clubs. We 
therefore find and conclude that under 
the provisions of the Communications 
Act, the surcharges in question, are 
charges for and in connection with 
telephone communication service, and 
that, as such, if they are to be collected 





such form, and be posted and kept open for 
public inspection in such places, as the Com- 
mission may by regulation require, and each 
such schedule shall give notice of its effective 
date; and such common carrier shall furnish 
such schedules to each of its connecting car- 
riers, and such connecting carriers shall keep 
such schedules open for inspection in such 
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public places as the Commission may require.” 

Section 203(c) provides, in part, as follows: 

“No carrier, unless otherwise provided by or 
under authority of this act, shall engage or 
participate in such communication unless 
schedules have been filed and published in ac- 
cordance with the provisions of this act and 
with the regulations made thereunder. . 
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at all, they must be properly shown in 
effective tariffs filed by respondents 
with this Commission. 

We are not now making any finding 
as to the second possibility stated 
above, that the hotels, apartment 
houses, and clubs may have the status 
of “connecting carriers” under the 
Communications Act. As for the 
third possibility, although the Com- 
mission has found and concluded that 
the hotels, apartment houses, and 
clubs are agents of respondents, the 
Commission is also of the opinion that 
a permissible alternative means of 
regulation of this matter is a tariff 
regulation specifying proper condi- 
tions upon which service is provided 
by respondents to hotels, apartment 
houses, and clubs. Regardless of the 


agency relationship found to exist, 
each hotel, apartment house, and club 


receives P.B.X. service as a subscrib- 
er, and as such, it can receive the serv- 
ice only subject to such proper tariff 
conditions as are attached. The re- 
spondents are, of course, fully respon- 
sible under the Communications Act 
for compliance with the provisions of 
such a tariff regulation. We cannot 
now prescribe the provisions of such a 
tariff regulation, since the order insti- 
tuting this proceeding and the record 
herein were directed to the question of 
jurisdiction and of the form of tariff 
to be filed, if any. The tariff regula- 
tion which may be filed by respondents 


to cover this matter should be just and 
reasonable, and not unjustly or unrea- 
sonably discriminatory, or otherwise 
unlawful. If the tariff regulation 
filed is not satisfactory, we will then 
consider further procedure for the de- 
termination of a proper one. 

It should be made clear that we do 
not intend, by anything said herein, to 
sanction in any way the collection of 
any surcharge for or in connection 
with interstate or foreign telephone 
communications. Whether _ sur- 
charges of the type here in question 
are unlawful under the provisions of 
the Communications Act, as unjust 
and unreasonable charges, or unjustly 
or unreasonably discriminatory, pref- 
erential or advantageous charges, is 
left for future determination by the 
Commission. 


It has been hereinabove observed 
that respondents raised two addition- 
al issues, subsidiary in character to the 
main jurisdictional issue, which were 
predicated on the provisions of § 221 
(b) of the Communications Act of 
1934, as amended.” The first of 
these two issues may be briefly stated 
as whether the service of connection 
between the telephone station and the 
toll switchboard is “wire telephone 
exchange service,’ so that any sur- 
charges collected with respect thereto 
are excluded from this Commission’s 
jurisdiction by § 221(b) of the Com- 
munications Act. This issue grew out 





12 Section 221(b) provides as follows: 

“Nothing in this act shall be construed to 
apply, or to give the Commission jurisdiction, 
with respect to charges, classifications, prac- 
tices, services, facilities, or regulations for or 
in connection with wire telephone exchange 
service, even though a portion of such ex- 
change service constitutes interstate or foreign 
communication, in any case where such ‘mat- 
ters are subject to regulation by a state Com- 
mission or by local governmental authority.” 
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Telephone exchange service is defined in 
§ 3(r) of the act as follows: 

“Telephone exchange service’ means serv- 
ice within a telephone exchange, or within a 
connected system of telephone exchanges with- 
in the same exchange area operated to furnish 
to subscribers intercommunicating service of 
the character ordinarily furnished by a single 
exchange, and which is covered by the ex- 
change service charge.” 
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of the position of the respondents that 
their charges for message toll tele- 
phone service were stated on the so- 
called “board-to-board” basis, under 
which it was claimed that the ex- 
change rates paid by users in the Dis- 
trict have included payment for ac- 
cess to the toll switchboard on toll 
calls, while toll rates have covered the 
service between the toll switchboards 
at points of origin and destination of 
a toll call. Under this view, ‘“‘toll 
service” is regarded as the service be- 
tween these toll switchboards, and 
“exchange service” as the service be- 
tween the toll switchboard and the 
telephone instrument or “station.” 
Effective February 1, 1943, the re- 
spondents herein and the other Bell 
System telephone companies filed with 
this Commission the following tariff 
provision, applicable to all their inter- 


state and foreign telephone toll serv- 
ice : 


“The toll service charges specified 
in this tariff are in payment for all 
service furnished between the calling 
and called telephones.” 

In view of this tariff filing, respond- 
ents have stated that they withdraw the 
jurisdictional issue raised by them with 
respect to their “board-to-board” basis 
of stating toll rates, and this issue re- 
quires no further consideration here- 
in. 

The second of the two subsidiary 
issues raised by the respondent tele- 
phone companies on the basis of § 221 
(b) of the Communications Act of 
1934 relates to the matter of jurisdic- 
tion over surcharges collected with 
respect to interstate interzone calls be- 
tween stations in the District and sta- 
tions outside the District but within 
the so-called “Washington Metropol- 
52 PUR(NS) 


itan Area.” There was no intention 
on the part of this Commission to 
raise this issue when the present pro- 
ceeding was instituted. This Com. 
mission was concerned only with sur- 
charges collected from the public in 
addition to charges stated in filed 
tariffs. Although such tariffs were 
filed under protest, respondent Chesa- 
peake and the other two Chesapeake 
companies have had, at the direction 
of this Commission, effective tariffs 
on file with this Commission since 
they set up the “Washington Metro- 
politan Area,” showing charges ap- 
plicable to interstate interzone calls 
within that area. Only a little more 
than one per cent of the total calls 
within the “Washington Metropolitan 
Area”’ are calls to which interstate in- 
terzone message charges apply. For 
the above reasons, it was not antici- 
pated that the jurisdictional issue as 
to interstate interzone calls would be 
pressed in this proceeding and, al- 
though the proceeding has been con- 
ducted codperatively with the District 
Commission, and the National Asso- 
ciation of Railroad and Utilities Com- 
missioners, which includes the Mary- 
land and Virginia Commissions in its 
membership, entered an appearance 
herein, it was not believed necessary 
to give formal notice directly to the 
Virginia and Maryland Commissions. 
The respondent telephone companies 
proceeded, however, with evidence on 
this issue, and there was cross-exam- 
ination of their witnesses. A copy of 
this Commission’s Proposed Report 
on this aspect of the case, identified as 
Report No. 2 (P-29-2), based on the 
record thus made, was served on the 
Virginia and Maryland Commissions, 
as well as the NARUC. The NARUC 
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and the Maryland Commission have 
complained that they had no formal 
notice of this issue, and therefore 
there was no opportunity for the 
Maryland and Virginia Commissions, 
or the state Commissions generally, to 
present evidence on the issue. The 
NARUC, the Maryland Commission, 
and the Southeastern Association of 
Railroad and Utilities Commissioners 
(of which the Virginia Commission 
is a member), have also opposed the 
conclusion stated in the Proposed Re- 
port concerning this issue. The 
NARUC has further urged strongly 
that, under the circumstances, this is- 
sue not be determined in this proceed- 
ing. 

At the oral argument herein, the 
respondent telephone companies took 
the position that if the Commission 
should conclude that it had jurisdic- 
tion over surcharges as such, they 
would not contest the application of 
such conclusion to surcharges col- 
lected with respect to calls to which 
interstate interzone message charges 
applied, provided such action was 
without prejudice to their position 
that this Commission had no jurisdic- 
tion over interstate interzone calls 
within the “Washington Metropolitan 
Area.” This position of the re- 
spondents enables the Commission to 
confine its decision herein to the main 
issue Of jurisdiction over surcharges, 
and to eliminate an issue which, as a 
practical matter, is extraneous to the 


main issue herein. Our decision here- 
in as to our jurisdiction over sur- 
charges is therefore intended to apply 
to surcharges collected in the District 
on all interstate interzone telephone 
calls covered by tariffs on file with us. 
It is understood, however, that this 
decision is without prejudice to any 
claim by the respondent telephone 
companies or by the District Commis- 
sion or any state regulatory authority 
that this Commission is without ju- 
risdiction over interstate interzone 
calls. 

[6] The further contention is ad- 
vanced, principally by the Hotel As- 
sociation of Washington, D. C. 
Inc; and by the Building Owners 
and Managers Association of Wash- 
ington, D. C., that this Commis- 
sion has no jurisdiction over the 
surcharges in question because the 
subject matter is controlled by the 
District of Columbia Emergency 
Rent Act (Public Law 327, 77th 
Congress, approved December 2, 
1941).%% It is argued that by such 
act, “Congress placed in one agency 
(the Rent Administrator) all control 
over housing accommodations in the 
District of Columbia, including all 
services in connection therewith and 
all charges therefor.” ** We are un- 
able, however, to find in the District 
Rent Act any basis for the conclusion 
that the traditional comprehensive 
powers of regulation of public utility 
telephone service which were vested in 





13Tt is provided in the District Rent Act 
that it is to terminate on December 31, 1945. 

14The Administrator of Rent Control for 
the District appeared at the opening of the 
hearings herein and stated that his contention 
“is very much along the same line” as that of 
the Hotel Association, “that this matter has 
been taken care of by an Act of Congress, 
and we have jurisdiction of that service.” 
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The Administrator did not participate in the 
hearings, and has filed no brief or other state- 
ment herein. Respondents in their brief only 
noted that “the question of jurisdiction under 
the Rent Control Act remains as one of the 
issues to be decided,” and express the wish “to 
reserve the privilege of expressing our views 
on it hereafter, if so advised.” 
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this Commission by the Communica- 
tions Act of 1934 have been trans- 
ferred by Congress to the District 
‘ Rent Administrator. Certainly no 
specific provision for such transfer of 
authority is contained in the District 
Rent Act. As we have found, the 
Commission is concerned here with a 
charge to the public for and in con- 
nection with a public utility telephone 
communication service. The District 
Rent Act, however, is obviously in- 
tended to deal with the landlord-ten- 
ant relationship and its incidents, not 
with the regulation of public utility 
telephone service and the charges for 
and in connection with such service. 
In the argument on behalf of the 
Hotel Association, reference is made 
to the definitions of the terms “hous- 
ing accommodations” and “service” 
in paragraphs (a) and (b), respec- 
tively, of § 11 of the District Rent 
Act. The definition of “housing ac- 
commodations” is so stated as to in- 
clude “all services supplied in connec- 
tion with the use or occupancy of such 
property” (i.e., “property rented or 
offered for rent for living or dwelling 
purposes in the District of Colum- 
bia”), and the term “services” is de- 
fined to include the furnishing of 
“telephone” service, in addition to the 
furnishing of light, heat, etc. But 
the function of those definitions, as 
we read the District Rent Act, is to 
prevent a landlord from increasing 
the rent charged the tenant by him, or 
decreasing the amount of service 
which he provides the tenant, unless 
proper authorization is received from 
the Rent Administrator. We do not 
construe the effect of these provisions 
to be that the Rent Administrator is 
now empowered to determine what 
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charges may be made for public utility 
services, or what services should k 
provided by a public utility. 


Conclusions 


We are of the opinion and we find 
and conclude : 

(1) All charges for and in connec. 
tion with interstate and foreign tele. 
phone communications between tele. 
phone stations within the District oj 
Columbia and telephone stations out. 
side the District, except charges for 
or in connection with wire telephon 
exchange service, are subject to the 
provisions of the Communication 
Act of 1934, as amended, and ar 
within the jurisdiction of the Com. 
mission thereunder; and all such 


charges shall be shown in tariff sched- 
ules filed with this Commission, if 
they are to be collected. 


(2) All charges collected by hotels, 


apartment houses, or clubs for and in 
connection with interstate and for 
eign telephone communications, for 
which communications effective tarifi 
schedules of respondents are presently 
on file with this Commission, are sub- 
ject to the provisions of the Com. 
munications Act of 1934, as amended, 
and are within the jurisdiction of the 
Commission thereunder ; and respond- 
ents American Telephone and Tele- 
graph Company and The Chesapeake 
and Potomac Telephone Company 
shall file with this Commission tarifl 
schedules which are just and reason- 
able, not unjustly or unreasonably dis- 
criminatory or otherwise unlawful, 
showing all such charges. 

(3) The tariff schedules which the 
Commission hereby concludes shall 
be filed may consist of a tariff regula- 
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ion which is just and reasonable, not to this report and the order entered 
njustly or unreasonably discrim- herewith are applicable to interstate 
natory, or otherwise unlawful, which telephone communications within the 
ontains specific provisions with re- so-called “Washington Metropolitan 
spect to the conditions upon which Area,” such filing shall be without 
elephone service under tariffs on file prejudice to questioning by respond- 
ith this Commission is furnished by ents, by the District Commission, or 
e respondent telephone companies to by any state regulatory agency, in any 
he hotels, apartment houses, and other proceeding of the existence of 
lubs. jurisdiction in this Commission over 
(4) In so far as tariff schedules such communications. 

led with this Commission pursuant An appropriate order shall issue. 





MISSOURI PUBLIC SERVICE COMMISSION 
Re Cities Service Power & Light 
Company 


Case No. 10,406 
January 18, 1944 


PPLICATION by intermediate holding company for authority 
J \ to acquire securities of electric utility company from parent 
company; authorization granted. 


Consolidation, merger, and sale, § 24.1 —— Stock acquisition from parent — Integra- 
tion of electric plant. 

An intermediate holding company, owning electric utilities which operate in 
territory contiguous to that served by another utility company, should be au- 
thorized to acquire from its parent company the capital stock of the other 
utility company, in order to enable it to round out the electric utility proper- 
ties of its subsidiaries and thereby make such combined properties a more 
completely integrated electric utility system, in furtherance of a plan under 
the Holding Company Act and to assist in complying with orders of the 
Securities and Exchange Commission. 


¥ 


By the Commission: This case is Company, sometimes hereinafter re- 
before the Commission upon applica- ferred to as petitioner, a corporation 
tion of Cities Service Power & Light organized under the laws of the state 
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of Delaware, having its principal office 
at No. 1 Exchange Place, Jersey City, 
New Jersey, for authority to purchase, 
acquire and hold $150,000 par value 
of common stock of Ozark Utilities 
Company being the total outstanding 
stock of said company, an electrical 
corporation organized and existing un- 
der the laws of the state of Missouri. 

Ozark Utilities Company is engaged 
in furnishing electric service to its cus- 
tomers in Bolivar, Greenfield, Hu- 
mansville, and other communities in 
the surrounding territory in the state 
of Missouri. 

The application states that petitioner 
owns all of the common stock and 
certain senior securities of Empire 
District Electric Company, City Light 
& Traction Company, and Lawrence 
County Water, Light & Cold Storage 
Company, electric utility companies 
operating in territory contiguous to 
that served by Ozark Utilities Com- 
pany and that the acquisition by peti- 
tioner of all the issued and outstand- 
ing capital stock of Ozark Utilities 
Company will enable said petitioner 
to round out the electric utility prop- 
erties of its subsidiaries in the state of 
Missouri and thereby make such com- 
bined properties a more completely in- 
tegrated electric utility system. 

A hearing was held in Jefferson 
City, Missouri, on January 14, 1944, 
at which time all interested parties 
were given an opportunity to be heard 
and the case was submitted on the 
record. No one appeared in opposi- 
tion to the authority requested. 

The total capital stock issued and 
outstanding of Ozark Utilities Com- 
pany is presently owned by Cities 
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Service Company, the parent company 
of petitioner, and the acquisition 0 
said stock is a part of a complete plan 
of exchange of securities proposed ty 
be made between petitioner and Citie 
Service Company as outlined in a Plan 
for Simplification of Corporate Struc. 
ture and Other Action Pursuant to 
§ 11(e) of the Public Utility Holding 
Company Act of 1935, 15 USCA 
§ 79k(e), hereinafter called Plan, 
which was filed with Securities and 
Exchange Commission by petitioner 
on December 20, 1943 and which is 
included in the record in this case. 

A witness stated that petitioner i 
a registered holding company under 
provisions of the Public Utility 
Holding Company Act of 1935 and 
that on August 17, 1943, and Septem. 
ber 10, 1943, the Securities and Ex. 
change Commission ordered it to dis- 
pose of its interest in utility operat- 
ing companies outside of the state of 
Ohio. Witness also stated that the 
proposed acquisition of said common 
stock was to assist in complying with 
said orders. 

The Plan provides that the ex- 
change of securities shall be made at 
the values presently carried on the 
books subject to the approval of this 
Commission and the Securities and 
Exchange Commission, 

The Commission is of the opinion 
that the authority requested in this 
case is not detrimental to the public 
interest and that authority to acquire 
the common stock herein mentioned 
should be granted. 

It is, therefore, 

Ordered: 1. That Cities Service 
Power & Light Company, a corpora- 
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tion, is hereby authorized to acquire 
and hold $150,000 par value of the 
common stock of Ozark Utilities Com- 
pany, constituting the total outstand- 
ing capital stock of said company, in 
the manner and for the consideration 
described in the Plan hereinbefore 
mentioned and subject to the approval 
of the Securities and Exchange Com- 
mission. 

Ordered: 2. That the Ozark Utili- 
ties Company is hereby authorized to 
transfer upon its books to Cities 
Service Power & Light Company all 


its common stock when acquired pur- 
suant to this order. 

Ordered: 3. That nothing herein 
shall be considered as a finding by the 
Commission of the value for rate- 
making purposes of the properties 
herein involved, nor as an acquiesence 
in the value placed upon said proper- 
ties by the parties. 

Ordered: 4. That this order shall 
take effect on this date and that the 
Secretary of the Commission shall 
forthwith serve on all interested par- 
ties a certified copy of this order. 





NEW HAMPSHIRE PUBLIC SERVICE COMMISSION 


Emily Marx 


New England Telephone & Telegraph 
Company 


No. D-R 2376 
November 26, 1943 


Cc ... by seasonal telephone subscriber against applica- 
tion of tariff provision as to reduced rates on account of 
temporary suspension of service; dismissed. 


Rates, § 570 — Telephone — Seasonal subscribers — Temporary suspension. 


A complaint against tariff provisions providing for a reduced rate on ac- 
count of temporary suspension of telephone service should be dismissed 
when it is not shown that the tariff provisions are unjust, unreasonable, 
or otherwise unlawful, although the company in the past has permitted 
seasonal subscribers to retain their instruments between seasons (amount- 
ing to storage of surplus instruments in the subscriber premises) and only 
under war conditions, because of a shortage of instruments, has notified 
such subscribers of the tariff terms under which they can retain their in- 
struments for the next season’s use. 
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By the Commission: This proceed- 
ing arises from the protest of Emily 
Marx of Alstead, against the terms 
announced by the New England Tele- 
phone & Telegraph Company under 
which she may retain upon her prem- 
ises between seasons a telephone set 
for seasonal use. 

An attempt to adjust the complaint 
informally failed, the company claim- 
ing that the only way to satisfy it was 
to change its tariff, which it declined 
to do without formal procedure. Up- 
on complainant’s request, and follow- 
ing due notice, hearing on the com- 
plaint was held in Concord on Octo- 
ber 7, 1943. 

The complainant submits that prior 
to the present emergency period, sum- 
mer residents of this state could re- 
ceive telephone service on an annual 
rate basis, or on seasonal service rates, 


and that it was a long-established cus- 
tom of the telephone company to leave 
the instruments of seasonal custom- 
ers installed on the premises between 


seasons without charge. She submits 
that the company, citing an instru- 
ment shortage, now notifies seasonal 
customers that they can retain their 
telephone sets between seasons only 
by becoming regular customers on 
monthly or suspended service rates. 
This she claims is unfair and discrim- 
inatory, and will not ease the instru- 
ment shortage, submitting that if 
there is need for such seasonal instru- 
ments they should all be taken with- 
out regard for the ability or willing- 
ness of the customer to pay for their 
retention between seasons. 

From the evidence submitted, it 
appears that the complainant has here- 
tofore had season service and her 
instrument has been left in place for 
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the next season term. This practice 
the company submits was more eco- 
nomical than to remove the instruments 
during times when there was no short- 
age, and amounted to storage of sur- 
plus instruments in the subscriber 
premises. It was also indicated in the 
testimony that there was no obliga. 
tion on the part of the subscriber to 
renew his telephone in any subsequent 
year. This year, in view of an instrv- 
ment shortage, the company sent 
notices to all season service subscrib- 
ers asking for an expression of their 
intentions with respect to next season's 
use, at the same time notifying the 
customers that they might retain their 
instruments under the provisions of 
the Temporary Suspension of Service 
tariff provision, which reads as fol- 
lows: 


‘““TEMPORARY SUSPENSION OF SERVICE 


“TI. General 

“A. Exchange service may be tem- 
porarily suspended and the subscrib- 
er’s listing retained in the directory. 

“B. The reduction of rate on ac- 
count of the temporary suspension of 
service applies during a total of not 
more than five months in each calen- 
dar year. 

“C. The reduction of rate on ac- 
count of the temporary suspension of 
service will not apply during the first 
month’s period of service. 

“II. Monthly Rate 

“A. The rate during the temporary 
suspension of service of each main 
station or private branch exchange 
system, together with all associated 
mileage, extension and auxiliary serv- 
ice, is 50 per cent of the regular 
monthly rate—minimum charge 50 
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per cent of the regular rate for one 
month.” 

The respondent submits that this 
section of its tariff has been in effect 
for over fifteen years; that it does 
not wish to change it under any cir- 
cumstances, and particularly not at 
present, in view of the material short- 
age currently prevailing. 

The company represents that its in- 
tention in forwarding the notices re- 
ferred to is misinterpreted. It sub- 
mits that an acute shortage of mate- 
rial exists, due to wartime emergency 
conditions, affecting exchange capac- 
ity, line construction, and availability 
of instruments. No new instruments 
have been manufactured for some time, 
and it is obliged to furnish service 
to meet the greatly increased demands 
of the armed forces, war industries, 
and public health and safety agencies. 
In order to comply with Federal or- 
ders of the War Production Board to 
meet this new demand, the company 
was attempting to put on notice the 
so-called season subscribers as to their 


status under this schedule of tariffs 
filed with this Commission. 

The company further submits that, 
under its tariff, it has always had the 
right to remove the instruments of 
season service subscribers at the end 
of the season, but that it had effected 
the same result more economically, 
when no shortage existed, by discon- 
necting the service while leaving the 
instruments in place. Faced with the 
probability of having to remove idle 
seasonal instruments, the company 
submits that they considered it in line 
with good public relations to notify 
seasonal customers of the tariff terms 
under which they could retain their 
instruments for the next season’s use. 
This, it represents, was the sole pur- 
pose of the notice. 

The record herein fails to establish 
that the tariff provisions complained 
of are unjust, unreasonable, or other- 
wise unlawful. 

Accordingly, the complaint is dis- 
missed. 





ILLINOIS COMMERCE COMMISSION 


Commercial Telephone Workers’? Union 


Illinois Bell Telephone Company 


No. 31603 
November 24, 1943 


OMPLAINT by union seeking order requiring a telephone com- 
& pany to collect all coin box accounts on a monthly basis and 
to cease attempts to persuade coin box subscribers to change to 

other types of telephone service; dismissed. 
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Labor, § 2 — Jurisdiction of Commission — Employees of telephone company, 
1. The Commission, lacking managerial jurisdiction over the employees of J 
telephone company, has no authority to require the company to work unioj 
employees in any particular way, although it has jurisdiction to see that th 
company’s practices do not unreasonably or unnecessarily affect the servic 


rendered to the public, p. 163. 


Payment, § 27 — Collections — Coin box telephones. 
2. The practice of collecting from some coin box telephones on a bimonth; 
basis instead of a monthly basis, when meeting the approval of the sub 
scriber, does not unreasonably limit or affect service to the subscribers in, 
volved and is not unreasonable, p. 163. 


Payment, § 17 — Telephone service — Use of coin boxes — Change to other types 
3. The practice of a telephone company of seeking to persuade coin boy 
subscribers to change to other types of telephone service does not unreason: 
ably affect the service rendered to its subscribers and is not unreasonable 


p. 163. 


By the Commission: On August 
11, 1943, Commercial Telephone 


Workers’ Union filed a complaint 
seeking an order of the Commission 
requiring the Illinois Bell Telephone 
Company (a) to collect all its coin 
box accounts on a monthly basis and 


(b) to cease attempts to persuade coin 
box subscribers to change to other 
types of telephone service. 

Hearings were held before duly au- 
thorized examiners of the Commission 
on September 28th, October Ist, and 
October 4th of this year, at which tes- 
timony of witnesses and other evi- 
dence was heard. 

The complaint arises from the prac- 
tice of the company outlined in a 
memorandum dated November 19, 
1942, which appears in the record as 
respondent’s Exhibit No. 1. This 
practice provides for the collection of 
some coin box accounts once every 
two months. These cases are confined 
to accounts averaging $4 per month 
or under and in no case include a sub- 
scriber who desires collection once a 
month. The practice involves the col- 
lection of coin boxes every two 
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months in those cases where the sub. 
scriber and the company agree to thai 
collection period. Under these 2: 
rangements, 56,000 coin box tek 
phones (out of a total of approxi 
mately 300,000) in the city of Chicago 
are collected on a bimonthly instead 
of a monthly basis. This results ina 
reduction of approximately 28,00 
collections per month. 

The testimony of the parties is i 
substantial accord as to the practice 
of the company with respect to its ef: 
forts to regrade subscribers from coit 
box telephone service to message rate 
service. The evidence indicates that 
where collections are made from th 
homes of so many thousand subscrib- 
ers, difficulty will be experienced in 
securing entrance to a great many 0 
these homes for the purpose of col 
lection. Such difficulty is demonstrat: 
ed by the record, as is the further fac 
that such difficulty is more pronouncet 
and continuous in the case of certai 
subscribers. It further appears from! 
the record that where the company 
experiences difficulty over a period of 
time in gaining access to a certail 
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subscriber’s premises for the purpose 


‘fof collection, it attempts to persuade 


that subscriber to change the service 
from coin box to message rate. If 
the subscriber agrees, calls at the 
premises are not necessary for the 
purpose of collection, thus saving 
many fruitless attempts to collect. 
From July 1, 1942, to the date of the 
hearing, 7,474 subscribers were so 
called, or about 3 per cent of the total 
of the coin box subscribers. Of those 
called, between 20 per cent and 30 per 
cent agreed to change from coin box 
service to message rate service. About 
an equal number agreed to cooperate 
in an effort to secure access to their 
premises to collect the coin boxes 
there. Thus, about 50 per cent of these 
so-called “no access” cases have made 
arrangements in one of these two ways 
to ease the collection problem. 

These are the two practices which 
complainant seeks to prevent. 

[1] At the outset, it should be un- 
derstood that the Commission is not 
the manager of a utility’s property. It 
has no managerial jurisdiction over 
the employees of a utility, their rates 
of pay, terms of employment, or hours 
of work. State P.U.C. ex rel. Spring- 
field v. Springfield Gas & E. Co. 291 
Ill 209, PUR1920C 640, 125 NE 891. 
The Commission has no authority 
whatever to require this respondent 
to work the employees who are mem- 
bers of the complaining union in any 
particular way. Of course it has juris- 
diction to see that the practices of the 
respondent do not unreasonably or un- 
necessarily affect the service rendered 
by the respondent to the public. 

[2,3] The evidence of complainant 
consisted almost exclusively of the 
establishment of the practices outlined 
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above and which were not disputed 
by the company. Only six subscribers 
were produced as witnesses. Three 
of those subscribers did not want to 
change their service from coin box 
service to message rate service and 
three did not want the bimonthly col- 
lection. The six subscribers appear- 
ing at the hearing are being furnished 
services in accordance with their 
wishes : those who want to retain their 
coin box service are allowed to do so; 
those who want monthly collections 
are given monthly collections. Neither 
practice of the company deprives any 
subscriber of anything unless that sub- 
scriber consents. Thus, the testimony 
adduced by the complainant itself does 
not indicate any unfavorable effect 
upon the service of the company. 
The company’s evidence was to the 
effect that it considered the practices 
essential to its public service. It in- 
troduced evidence that the turnover in 
its force of collectors due to the war 
conditions resulted in some fewer col- 
lectors and a considerably less experi- 
enced force. These factors, the com- 
pany claims, require considerably 
more planning and supervisory effort 
in the use of its collectors than before 
these war conditions This condition, 
it pointed out, was apt to become 
worse by the continued drafting of 
collectors. Its evidence indicated, 
therefore, that it is necessary to em- 
phasize the collection of those coin 
boxes where greater usage threatens 
overfilling, with consequent interrup- 
tion of service, not only to that box, 
but to others that might be upon the 
same line with it. These full boxes, 
it says, can be cut down by collecting 
more frequently those cases of greater 
usage and less frequently the cases of 
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lesser usage. Thus, it claims, the 
available man power will be used most 
efficiently in preventing service break- 
downs. 

The evidence shows that the prob- 
lem of access to premises for coin box 
collections is becoming more difficult 
all the time. At the present time, it 
requires 132 visits to make 100 collec- 
tions in the city of Chicago; in some 
parts of the city as many as 140 col- 
lections are necesssary. This trend 
appears to be a continuing one with a 
consequent greater drain on the avail- 
able collector man power. 

The company claims that these fac- 
tors make necessary the continuance 
of these practices in order to prevent 
a serious curtailment of coin box serv- 
ice. 

From a consideration of the evi- 
dence adduced herein, the Commission 
is of the opinion and finds: 

(1) that Illinois Bell Telephone 
Company, respondent herein, is en- 
gaged in the transaction of a general 
telephone business throughout the 
state of Illinois and elsewhere, and as 
such is a public utility as defined in 
an act of the state of Illinois entitled, 
“An Act concerning public utilities,” 
approved June 29, 1921, effective July 


1, 1921, and all acts amendatory there 
to, and subject to the jurisdiction 0 
the Commission in the manner and to 
the extent defined in said act; 

(2) that the practice of respondent! 
Illinois Bell Telephone Company, of 
collecting some coin box telephone; 
on a bimonthly basis instead of ; 
monthly basis, in the manner described 
hereinabove, and outlined in Responé: 
ent’s Exhibit No. 1 filed of recor( 
herein, does not unreasonably limit or 
affect its service to the subscribers in: 
volved and is not an unreasonabl 
practice, and that the prayer of th 
complaint herein that such practice by 
prohibited, should be denied ; and 

(3) that the practice of respondent, 
Illinois Bell Telephone Company, of 
seeking to persuade coin box subscrib- 
ers to change to other types of tele. 
phone service does not unreasonably 
affect the service rendered to its sub: 
scribers, is not an unreasonable prac- 
tice, and that the prayer of the com 
plaint herein that the respondent te 
required to cease said practice, shoull 
be denied. 

It is therefore ordered by the Ill. 
nois Commerce Commission that the 
relief prayed in the complaint filed 
herein be, and the same is hereby, 
denied. 





LOUISIANA PUBLIC SERVICE COMMISSION 


Ex Parte Louis O. Campbell et al. 


No. 3872, Order No. 3016 
December 15, 1943 


eae relating to lease of rights to operate motor pas- 
senger line; proposed operations approved. 
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ertificates of convenience and necessity, § 144 — Lease of rights — Additional 


service — War conditions. 


A lessee of the right to operate, under certificate, certain motor passenger 
schedules between a municipality and a military camp should be permitted 
to operate such schedules in addition to those being operated by the lessor 
during a war period when there is a real need of the service proposed for 
transportation of military personnel and visitors at the camp, although ordi- 
narily an additional carrier should not be placed on the route without showing 


public convenience and necessity. 


By the Commission: In this pro- 
eeding the Interurban Transportation 
ompany seeks authority to lease to 
JLouis O. Campbell the right to oper- 
hte, under its certificates, certain 
motor passenger schedules between 
jille Platte and Camp Claiborne, with 
losed doors as to intermediate points, 
by way of Chicot, Turkey Creek, 
feeker, Lecompte, and Forest Hill, 
faon week ends only, for the transporta- 
ion of military personnel and certain 


other specified classes of passengers. 
The matter was heard by the Com- 
mission in regular session at Baton 
ouge, Louisiana, on September 30, 


1943. No objection was presented, 
and it was the opinion of the Com- 
iqmmission, on the evidence adduced, that 
the application should be granted. 
Subsequently, however, a careful re- 
iew of the record herein showed that 
Interurban does not propose to discon- 
tinue its own operations over the route 
for the term of the proposed lease, but 
merely to allow Campbell to operate 
ertain schdules in addition to those 
being operated by Interurban. The 
ommission felt that to approve such 
An arrangement upon the record then 
before it would create a dangerous 
precedent, since it would, in effect, be 
placing an additional carrier on the 
route without any showing having 
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been made that the public convenience 
and necessity required the services of 
the new carrier. 

Normally when operating rights are 
sold or leased, the vendor or the lessor 
abandons his operations over the route 
in favor of the vendee or lessee. Thus 
no new or additional carrier comes in- 
to operation and the question of pub- 
lic convenience and necessity does not 
arise in cases of this kind. In this 
proceeding, however, it is proposed 
that the schedules operated by Camp- 
bell shall be in addition to the schedules 
operated by Interurban over the same 
route. 

The Commission accordingly re- 
opened the case on its own motion, 
and further hearing was had therein 
at regular session of the Commission 
held at Baton Rouge on November 29, 
1943. 


The record is now clear that the 
lessee, Campbell, proposes a service 
which is not now and cannot conven- 
iently be rendered by Interurban in 
the transportation of military person- 
nel to and from Camp Claiborne trav- 
eling on week-end leaves, or in the 
transportation of young ladies attend- 
ing dances or other entertainments at 
the camp held under the auspices of 
the USO or similar organizations. In 
view of the real need of the service 
proposed, therefore, it is the Commis- 
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sion’s opinion that the projected ar- 
rangement should be approved, pro- 
vided that it last only for the duration 
of the war and that it shall automati- 
cally expire upon the cessation of the 
war (which proviso is agreed to upon 
the record by the applicants) ; and pro- 
vided further that the approval herein 
given is based solely upon an emer- 
gency situation arising out of the war 
and is in no wise to be considered as 
establishing any precedent or practice 
or custom of the Commission; it be- 
ing recognized that the said arrange- 
ment is irregular and that it can be 
justified only by the peculiar emer- 
gency conditions existing in this spe- 


cific case. For the reasons stated, no 
formal certificate of public conven. 
ience and necessity will issue to the 
lessee in recognition of the lease, but 
this order will constitute his authority 
to operate thereunder for the duration, 
of the war. It is accordingly 
Ordered, that the lease between In. 
terurban Transportation Company, 
Inc., and Louis O. Campbell, dated 
May 22, 1943, and attached to anil, 
forming part of the application here. 
in, be and it is hereby approved fo 
the duration of the present war emer. 
gency, the approval herein granted ty 
expire upon the cessation of the wari 





NEW YORK SUPREME COURT, APPELLATE DIVISION, 
THIRD DEPARTMENT 


Staten Island Edison Corporation 


Nilo R.. Muldbic ex al. 


267 App Div 72, 45 NY Supp(2d) 337 
November 10, 1943 


PPEALS from orders and judgments dismissing complaint 
A against temporary electric rate order of Commission and 
denying temporary injunction; orders and judgments affirmed 

and motion for stay pending appeals denied. 


Valuation, § 288 — Working capital — Temporary rate base. 
1. Working capital is not allowable as an addition to original cost less d 
preciation under § 114 of the Public Service Law, which provides for tem 
porary rates on an original cost basis, p. 169. 


Return, § 58 — Confiscation — Temporary rates — Statutory provision for adjus! 


ment. 


2. No question of confiscation can arise in a case relating to temporary ratt 
prescribed on an original cost basis where the law makes it mandatory upo 
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the Commission, in fixing final rates, to examine the results of the temporary 
rates and to fix the permanent rates high enough so that any loss can be 


returned to the company, p. 170. 


(ScHENCK and Biss, JJ., dissent.) 


APPEARANCES: Naylon, Aronson 


‘BE. Aronowitz, of Albany, and Royal 
. Shepard and George Foster, Jr., 
both of New York city, of counsel), 
for appellant ; Gay H. Brown, Counsel 
0 Public Service Commission, of Al- 
hany (George H. Kenny and Sherman 
. Ward, both of Albany, of counsel), 
or respondents ; Ignatius M. Wilkin- 
kon, Corporation Counsel, of New 
ork city (Harry Hertzoff and Her- 
man Horowitz, both of New York 
ity, of counsel), for intervener, re- 
spondent. 

Before Hill, P. J., and Crapser, 
Bliss, Heffernan, and Schenck, JJ. 


CRAPSER, J.: The plaintiff appeals 
from two orders entered at special 
erm upon the decision of Mr. Justice 


Bergan: (1) Dismissing the com- 
plaint for failure to state facts suf- 
ficient to constitute a cause of action 
and for lack of jurisdiction of the 
ubject matter, and (2) denied plain- 
iffs application for a temporary in- 
junction order. Plaintiff has also 
moved the court for a stay during the 
pendency of the appeals. 

The primary question before the 
court is the question of the sufficiency 
of the complaint. The complaint pur- 
ports to allege four causes of action 
each of these incorporates as a part 
thereof the order of the Public Serv- 
ice Commission dated May 27, 1943, 
a copy of which is annexed to the com- 
plaint and marked Exhibit A and the 
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essential parts of which are as fol- 
lows: 

“This Commission having by an 
order adopted on November 10, 1936, 
as amended by an order adopted on 
November 10, 1937, instituted an in- 
vestigation to determine, among other 
things, whether the rates, charges or 
classifications of service of Staten 
Island Edison Corporation were un- 
just, unreasonable, unjustly discrim- 
inatory, or unduly preferential and if 
so determined, to fix the just and rea- 
sonable rates, charges, and classifica- 
tions of service for the said corpora- 
tion, and public hearings after due no- 
tice having been held and the Commis- 
sion having determined that the public 
interest requires a change in certain of 
the rates and charges of Staten Island 
Edison Corporation as immediate, 
reasonable temporary rates to be 
charged by the said company pending 
the final determination of this pro- 
ceeding and having further deter- 
mined that the temporary rates herein 
fixed and prescribed are sufficient to 
provide a return of not less than 5 per 
cent, upon the original cost less ac- 
crued depreciation of the physical 
property of the said corporation used 
and useful in the public service, it is 
ordered: 

“1. That the following rates and 
charges be and they hereby are fixed, 
determined, and prescribed as tem- 
porary rates to be charged by Staten 
Island Edison Corporation pending 
the final determinaiton of this pro- 
ceeding. 
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“A. The total charges made to every 
residential, commercial, and indus- 
trial consumer for electric service as 
computed under the rates and charges 
set forth in Service Classifications 
Nos. 1, 2, and 4 of its tariff P. S. C. 
No. 5—Electricity, shall be reduced by 
8 per cent.” 

This order was made in accordance 
with § 114 of the Public Service Law. 

The declared object of § 114 of the 
Public Service Law is “to facilitate 
prompt action by the Commission in 
proceedings involving the reasonable- 
ness of the rates of any public utility 
and to avoid delay in any such rate 
proceeding.” To accomplish this ob- 
ject the Commission is authorized to 
require any utility “to establish, pro- 
vide and maintain continuing property 
records,” which will list all the physi- 
cal property actually used in the pub- 
lic service, and show currently the 
original cost of the property and the 
reserves accumulated to provide for 
the retirement or replacement of the 
physical property. 

The foregoing authorization en- 
ables the Commission to require util- 
ities to keep the records and accounts 
therein enumerated whenever the 
same are deemed necessary or useful 
to facilitate prompt action in any rate 
proceeding where reasonableness of 
rates is involved. The subsequent 
provisions aim solely to facilitate 
prompt action and to avoid delay in 
fixing temporary rates pending the 
final determination of a rate proceed- 
ing. The provisions read as follows: 

“The Commission may, in any such 
proceeding, brought either on its own 
motion or upon complaint, upon no- 
tice and after hearing, if it be of opin- 
ion that the public interest so requires, 
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immediately fix, determine, and pre. 
scribe temporary rates to be charged 
by said utility company pending the 
final determination of said rate pro. 
ceeding. Said temporary rates 


fixed, determined, and prescribed shall 
be sufficient to provide a return of not 
less than 5 per cent upon the orig. 
inal cost, less accrued depreciation, of 


public service, and if the duly verified 
reports of said utility company to the 
Commission do not show the original 
cost, less accrued depreciation, of said 
property, the Commission may esti- 
mate said cost less depreciation and 
fix, determine, and prescribe rates as 
hereinbefore provided. 


“Temporary rates so fixed, deter- 
mined, and prescribed under this sec- 
tion shall be effective until the rates to 
be charged, received, and collected by 
said utility company shall finally have 
been fixed, determined, and prescribed. 
The Commission is hereby authorized 
in any proceeding in which temporary 
rates are fixed, determined, and pre- 
scribed under this section, to consider 
the effect of such rates in fixing, de- 
termining, and prescribing rates to be 
thereafter charged and collected by 
said public utility company on final 
determination of the rate proceeding.” 

The four alleged causes of action 
may be summarized briefly as follows: 

First cause of action. It is alleged 
that the “fair value” of plaintiff's 
property used and useful in the public 
service, as of December 31, 1942, i: 
in excess of $15,914,272; that plain- 
tiff’s actual earnings for the year 1942 
resulted in a return of 3.33 per cent 
upon such “fair value ;” that the con- 
pany reduced its rates on May 2/, 
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1942, and, if said reduction had been 
in effect during the entire year 1942, 
plaintiff's revenues would have been 
“9 s40,000 or $45,000 less than it actual- 
ly received; and that the rates pre- 
sribed by the Commission’s order 
will result in a further reduction of 
annual revenue of $230,000. It is al- 
leged that the reasonable rate of re- 
turn for Staten Island Edison Cor- 
poration on its property is 6.25 per 
cent and that the rates prescribed by 
the Commission are confiscatory and 
unconstitutional. 

Second cause of action. The Com- 
mission is here charged with arbi- 
trarily and erroneously disregarding 
evidence of the “essential elements of 
valuation properly present” in the pro- 
ceeding before it “and required by law 
to be considered by it,” such as repro- 
duction cost, going value “and other 
material and relevant factors.” It is 
claimed that the effect of prescribing 
rates “upon a rate base established in 
the manner stated” is confiscatory and 
unconstitutional. 


Third cause of action. Here it is 
alleged that § 114 of the Public Serv- 
ice Law is unconstitutional “in that, 
among other things, said statute ap- 
pears to authorize the fixation of rates 
to be charged by plaintiff and corpora- 
tions similarly situated, upon the basis 
of the original costs, less accrued de- 
preciation, of the physical property of 
the corporation used and useful in the 
public service without giving effect to 
essential elements of valuation re- 
quired to be considered, to wit, ev- 
idence of reproduction cost, going 
value, working capital and other ma- 
terial and relevant factors entering 
into the rate-making process.” 


Fourth cause of action. This is 
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based upon allegations of noncompli- 
ance by the Commission with the pro- 
visions of § 114 of the Public Service 
Law, and of arbitrary and capricious 
action on the part of the Commission 
in prescribing the temporary rates 
pursuant thereto. 

[1] In the fifth paragraph of the 
plaintiff's complaint it says that the 
original cost of the physical property 
of the plaintiff used and useful in the 
public service as of December 31, 
1942, was $15,023,934. It alleges 
that the depreciation is $2,637,455 re- 
sulting in an original cost less depre- 
ciation of $12,386,479. It also alleges 
that the net earnings received in 1942 
were $530,651.53. It adds to the 
original cost less depreciation of $12,- 
386,479, working capital of $664,272, 
resulting in a figure of $13,050,751 
and it alleges that the earnings for 
1942 represented 4.07 per cent of 
$13,050,751. It has added in to make 
up the figure $13,050,751 the sum of 
$664,272 for working capital whcih is 
not allowable under § 114. 

If the issue of confiscation were in- 
volved the plaintiff would be entitled 
under the decisions of the Supreme 
Court of the United States to an in- 
dependent review by the court of the 
facts involved upon such issue and 
might urge that it could only maintain 
such review in an equity action. 

In Matter of Bronx Gas & E. Co. v. 
Maltbie (1936) 271 NY 364, 14 
PUR(NS) 337, 342, 3 NE(2d) 512, 
515, it is said: 

“The Commission fixes a temporary 
rate pending the hearing. It is based 
upon the elements stated, which are 
not all of those required to fix a per- 
manent rate. As before stated, this 
would be impossible, if we must con- 
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sider in fixing a temporary rate all the 
elements required for the final rate; 
no temporary rate could ever be fixed. 
This also is self-evident. Therefore, 


to meet these conditions the temporary 
rate is fixed, within reasonable limits, 
upon figures which can be with some 
exactness obtained from the books of 
the company, showing original cost 
or investment ; and if finally, when the 


proceeding ends, the temporary rate 
is proved to have been too low, the 
utility must be permitted and author- 
ized to charge enough for its service 
to make up the loss. The consumer 
must pay what he should have paid, 
and the only way to do it is to fix a 
rate high enough to make up this 
loss. 

“Anyhow, this is no concern of the 
company, for its complaint here is 
that because of the temporary rate it 
will suffer loss. If the loss is made 
up to it in the final rate, the objection 
is obviated. That the Commission is 
authorized, in fact compelled, to make 
up this loss, if any, through the final 
rate, is the meaning, and must be the 
meaning, of these words in § 114: 
‘The Commission is hereby authorized 
in any proceeding in which temporary 
rates are fixed, to consider the 
effect of such rates in fixing, 
rates on final determination.’ 

‘Experience’-—how much bet- 
ter this is than expert testimony, 
whether dealing in history or proph- 
ecy.. 

“This section, as we have said, 
forces the Public Service Commission 
to consider the returns from the tem- 
porary rate and to establish the per- 
manent rate, or the final rate, accord- 
ingly; that is, if the temporary rate 
52 PUR(NS) 


has proved to be too low, the final rat 
must make it up to the company.” 

[2] There can be no question of 
confiscation in this case. Section 1] 
of the Public Service Law, under the 
holding in Bronx Gas & E. Co. y 
Maltbie, supra, makes it mandaton 
upon the Public Service Commissio 
in fixing their final rate to examin 
the results to the company of the tem 
porary rate and if the company ha 
suffered a loss to fix the permanen| 
rate high enough so that loss can bf 
returned to the company. Therefor 
the question of confiscation canno 
arise until the final rates have been es 
tablished. 

The appellant on page 28 of i 
brief says: “It is conceded on al 
sides that a deficiency comprising thi 
difference between the revenues from] 
a rate fixed under the statute anj 
from a final rate sufficient to provid 
a fair return may be taken up unde 
the recoupment clause and is therefor 
not enjoinable.” 

The Bronx Gas & E. Co. v. Maltbi 
Case, supra, holds absolutely thi 
§ 114 of the Public Service Law i 
constitutional and that any loss suf 
fered by the company under the teny 
porary rate must be made up to th 
company in the fixing of the final rat 
and therefore the question of confisca} 
tion cannot be present until the fixing 
of the final rate. 

The orders and judgment appeale 
from should be in all respects affirme: 
and the appellant’s motion for a sta 
pending the appeals should be denied 
with $50 ‘costs and disbursements. 

Orders and judgments appealef 
from in all respects affirmed and tlt 
appellant’s motion for a stay pendin 
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the appeals denied, with $50 costs and 
disbursements. 


Hill, P. J., and Heffernan, J., con- 
cur. 


Schenck, J., dissents in a memoran- 
dum, in which Bliss J., concurs. 


SCHENCK, J., dissenting: I dissent 
on the ground that the Commission in 
fixing the temporary rates did not 
B comply with § 114. While the court 
of appeals has held that this section 
authorizing the determining of tem- 
porary rates is constitutional (Matter 
Bof Bronx Gas & E. Co. v. Maltbie, 
supra, 271 NY at p. 373, 14 PUR 
(NS) at p. 341), it clearly indicated 
that such temporary rates must be 
fixed in accordance with the provi- 
sions of the section, which definitely 
requires among other things that such 
“temporary rates so fixed, determined 
and prescribed, shall be sufficient to 
provide a return of rot less than 5 per 
cent upon the original cost, less ac- 
crued depreciation, of the physical 
property of said public utility com- 
pany used and useful in the public 
service.” 

There are no disputed questions of 
fact here, no answer having been in- 
terposed by the Commission. It ap- 
pears from the complaint and affi- 
davits, which therefore stand ad- 
mitted, that the rates fixed by the 
Commission will yield 2.9 per cent, 
or a sum less than the minimum re- 
turn fixed by the statute. The recoup- 
ment clause of § 114 does not war- 
rant a disregard of the other provi- 
sions of the same section, and treating 
the allegations of the complaint as ad- 
mitted, it must be found that the rates 
were not fixed in conformity with the 
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_ Statute and were not calculated to yield 


the return which the legislature has 
determined to be the minimum return 
to which the utility is entitled. 

In the circumstances, the utility 
must necessarily seek equitable relief. 
We may not hold that it must be re- 
quired to continue to operate under a 
rate which amounts to a confiscation 
of its property for an indefinite period. 
The recoupment scheme of the statute 
will be of little avail if by reason of 
these temporary rates sufficient rev- 
enue will not be forthcoming to meet 
operating costs and taxes and which 
may result in bankruptcy. 

The court below has held that “the 
Commission acted within the frame 
of its statutory powers.” With this 


I cannot agree for the statute spe- 
cifically provides for a minimum re- 
turn which has not been afforded the 
utility by the Commission’s orders. In 


authorizing the Commission to fix 
temporary rates, the legislature pro- 
vided definite requirements, including 
a minimum return of not less than 5 
per cent. This was a condition prece- 
dent and unless the Commission pro- 
ceeded in accordance with this as well 
as all of the other provisions of the 
statute, the utility is entitled to equi- 
table relief. “Even the legislature may 
not confiscate petitioner’s property for 
a year or two years or during any 
period, and much less the Public Serv- 
ice Commission without legislative 
power. The constitutional inhibition 
as to confiscation applies to temporary 
as well as to permanent rates.” Matter 
of New York Edison Co. v. Maltbie 
(1935) 244 App Div 436, 8 PUR 
(NS) 337, 344, 279 NY Supp 949, 
957. We are not concerned with the 
question of a “fair return” or with the 
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“deferment of a fair return” to be 
hereafter made up by the recoupment 
provision. The question here pre- 
sented is whether the utility is entitled 
to a temporary rate which will afford 
it the minimum return guaranteed by 
§ 114. Unless we are to consider 
this provision as meaningless, the 
answer must be in the affirmative. 
From the admitted allegations of the 


complaint the temporary rate so fixed 
will yield a return of but 2.9 per cent, 
It challenges the validity of the Com. 
mission’s order and the plaintiff js 
entitled to the independent judgment 
of a court of equity upon the law and 
the facts. 

The orders and judgment should be 
reversed and the plaintiff’s motion for 
temporary injunction granted. 
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Eastern Gas & Fuel Associates 
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No. 8481 


— US App DC —, 138 F(2d) 577 
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gale of order of Securities and Exchange Commission 

denying declaration, under §§ 2(a)(7) and 2(a) (8) of the 

Holding Company Act, that certain companies are not sub- 
sidiaries of others; affirmed. 
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> So fixedfam dppeal and review, § 13 — Proper court — Order of Securities and Exchange 
per cent Commission. 

1. The United States court of appeals for the District of Columbia has 
jurisdiction to review an order of the Securities and Exchange Commission 
denying petitions for declarations as to subsidiary status under §§ 2(a) (7) 
and 2(a)(8) of the Holding Company Act, 15 USCA §§ 79b(a)(7), 
79b(a) (8), p. 174. 


Intercorporate relations, § 14.1 — Controlling influence — Determination of major 
policy — Stock ownership. 

2. Substantial evidence was held to support a conclusion that findings as to 
absence of control, under §§ 2(a) (7) and 2(a) (8) of the Holding Company 
Act, 15 USCA 8§ 79b(a) (7), 79b(a)(8), could not be made as to one 
subsidiary of a holding company which owned 14.59 per cent of voting 
stock of a gas company, although another subsidiary through which control 
was admittedly exercised owned only 28.36 per cent of voting stock, where 
the executive committee of the top holding company determined the major 
policies of the entire system, and where in its entire history the first inter- 
mediate company had only twenty-three directors, twenty of which had been 
officers or directors of the top holding company, justifying an inference that 
there was only a paper separation between the top holding company and the 
intermediate company, p. 175 


Intercorporate relations, § 14.1 — Control of subsidary. 
3. Congress, in investing the Commission with the duty of ascertaining 
control of one company by another, did not imply artificial tests of control, 
but this is an issue of fact to be determined by the special circumstances of 
each case, p. 176. 


Intercorporate relations, § 14.1 — Status as subsidiary — Controlling influence. 
4. The theory of the Holding Company Act, §§ 2(a)(7) and 2(a) (8), 15 
USCA §§ 79b(a) (7), 79b(a) (8), is that ownership of more than 10 per 
cent of a corporation’s stock is enough to show control or a controlling in- 
fluence unless in a particular case other facts rebut the inference, p. 176. 


Intercorporate relations, § 14.1 — Controlling influence — Management. 
5. Evidence that a gas company’s management will probably defer to the 
wishes of a company holding more than 10 per cent of its voting stock in 
matters of importance is enough to constitute a controlling influence, if not 
control, p. 176. 


Intercorporate relations, § 14.1 — Controlling influence — Burden of proof. 
6. Where evidence tends to show that a gas utility company does not in- 
variably act in accord with the wishes of a company holding more than 10 
per cent of its voting stock, the most that can be said in favor of the com- 
panies’ contention that there is not a controlling influence would be that two 
equaily probable, but inconsistent, inferences could be drawn from the entire 
evidence, and in such circumstances a finding against the party upon whom 
rests the necessity of sustaining one of these inferences is clearly correct ; 
it devolves upon such companies to sustain the inference that both control 
and controlling influence are absent, p. 176. 
Intercorporate relations, § 14.1 — Controlling influence — Holding Company 
Act. 
7. Sections 2(a)(7) and 2(a)(8) of the Holding Company Act, 15 USCA 
§§ 79b(a) (7), 79b(a) (8), are intended to be read together and mean no 
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more by the phrase “exercise a 


by “subject to a controlling influence” in § 2(a)(8), p. 176. 


APPEARANCES: Carleton M. Crick, 
of Pittsburgh, Pa., with whom James 
S. Eastham, of Boston, Mass., and 
Walter N. Tobriner, of Washington, 
D. C., were on the brief, for peti- 
tioners; Homer Kripke, Assistant 
Solicitor, SEC, of Philadelphia, Pa., 
with whom Mr. John F. Davis, Solici- 
tor, SEC, of Philadelphia, Pa., was on 
the brief, for respondent. 

Before Groner, Chief Justice, and 
Edgerton and Arnold, Associate Jus- 
tices. 


EpcERTON, Associate Justice : These 
are petitions under § 24(a) of the 
Public Utility Holding Company Act 
of 19351 to review an order of the 
Securities and Exchange Commission. 
Petitioners applied to the Commission 


for declarations of their status under 
§§ 2(a)(7) and 2(a)(8) of the 
Act.2, Koppers United Company 
(Koppers United) asked the Commis- 
sion to declare that Brooklyn Union 
Gas Company (Brooklyn) was not its 
subsidiary. Eastern Gas and Fuel As- 
sociates (Eastern) asked to be de- 
clared not a subsidiary of Koppers 
Company. Koppers Company (not 
Koppers United Company) asked to 
be declared not a holding company 


with reference to either Brooklyn or © 


Eastern. The Commission held a 
consolidated hearing and on Septem- 
ber 28, 1942, denied all the applica- 
tions. 

[1] On November 25, 1942, Kop- 
pers United and Koppers Company 
filed petitions for review of the Com- 


controlling influence” in 


5 2(a)(7) than 


> 


review of the order in the court of 
appeals for the first circuit. On 
February 3, 1943, the Commission 
filed a transcript of the record in this 
court and on March 2, 1943, the first 
circuit entered an order transferring 
the petition of Eastern to this court. 
On March 16, 1943, we granted leave 
to Eastern to prosecute its petition for 
review in this court but reserved the 
question of our jurisdiction until the 
hearing on the merits. The parties 
agree, rightly we think, that we have 
jurisdiction. The three petitions were 
consolidated for hearing. 

The Koppers system is engaged in 
the production and marketing of coal 
and its by-products. The system 
owns or has a substantial interest in 
mines, a railroad, coal-cars, a steam- 
boat company, dock facilities, coke 
plants, tar plants, storage yards and 
delivery trucks. It also manufactures 
and erects coke plants, gas apparatus, 
and gas manufacturing machinery. 
The top holding company of the Kop- 
pers pyramid is Koppers United. On 
one side of the pyramid, Koppers 
United owns the entire voting stock 
of Fuel Investment Associates, which 
owns 28.36 per cent of the voting 
stock of Eastern, which is itself a 
holding company and controls a num- 
ber of operating gas utilities. On the 
other side of the pyramid, Koppers 
United owns the entire voting stock 
of Koppers Company which controls 
23.87 per cent of the voting stock of 





115 USCA § 79x(a), 49 Stat 834. 
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215 USCA §§ 79b(a)(7), 79b(a) (8), 49 
Stat 806-808. 
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Brooklyn, a public utility gas com- 
jny. There is one important con- 
section between the two sides of the 
yramid, viz., Koppers Company 
owns 14.59 per cent of the stock of 
Eastern. Other subsidiaries of the 
ystem, some of which are operating 
gas utilities, are not directly involved 
here. 

Both briefs refer to unprinted parts 
of the transcript. Our rules require 
the parties to print such parts of the 
record as they desire the court to 
rad.° Except in proceedings in 
forma pauperis, three judges cannot 
reasonably be asked to search out ref- 
erences in a single copy of a bulky 
manuscript. 

The aim of the petitions to the Com- 
mission was to obtain declarations that 
the relation of holding company and 
subsidiary did not exist between Kop- 
pers Company and Eastern, and like- 
wise did not exist between either of 
the Koppers corporations and 
Brooklyn. Since in each case “10 per 
centum or more of the outstanding 
voting securities are ; 
owned,” it follows directly from the 
definitions in § 2(a)(7) and § 2(a) 
(8) of the act that the relation does 
exist unless the Commission “de- 
clares” the contrary. When one com- 
pany owns 10 per cent of the stock 
of another the Commission is never- 
theless authorized by § 2(a)(7) to 
declare that the owning company is 
not a “holding Company” if it finds 
that the company “‘(i) does not, either 
alone or pursuant to an arrangement 
or understanding with one or more 
other persons, directly or indirectly 
control a public-utility or holding com- 


on Rules 17(c) (10), 17(e) (6), 38 
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pany either through one or more inter- 
mediary persons or by any means or 
device whatsoever, (ii) is not an in- 
termediary company through which 
such control is exercised, and (ili) 
does not, directly or indirectly, exer- 
cise (either alone or pursuant to an 
arrangement or understanding with 
one or more other persons) such a 
controlling influence over the manage- 
ment or policies of any public-utility 
or holding company as to make it nec- 
essary or appropriate in the public 
interest or for the protection of in- 
vestors or consumers” that the appli- 
cant be subject to the act. Section 2 
(a) (8), which deals with subsidiary 
companies, uses corresponding lan- 
guage; it substitutes “is not controlled 

by” for “does not con- 


trol,” and “are not subject to a con- 
trolling 


influence’ for “does not 
exercise a controlling 
influence.” The Commission was un- 
able to make the statutory findings 
and therefore denied the petitions. 
Section 24(a) of the act provides 
that on review by a court “the find- 
ings of the Commission as to the facts, 
if supported by substantial evidence, 
shall be conclusive.” 

[2] Although petitioners admit 
that Koppers United and Fuel Invest- 
ment control Eastern, they deny that 
Koppers United exercises any of its 
control of Eastern through the me- 
dium of Koppers Company. But 
Koppers Company, like Fuel Invest- 
ment, is a 100 per cent subsidiary of 
Koppers United, and Koppers Com- 
pany holds half as much stock in 
Eastern (14.59 per cent) as Fuel In- 
vestment holds (28.36 per cent). It 
would be strange if Koppers United 
exercised all of its control over East- 
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ern through the Eastern stock which is 
held by Fuel Investment, and none of 
its control through the Eastern stock 
which is held by Koppers Company. 
The stated value of Koppers Com- 
pany’s holdings in Eastern is $25,- 
000,000. The executive committee of 
Koppers United determines the major 
policies of the entire Koppers system, 
including Eastern. In its entire his- 
tory Koppers Company has had only 
twenty-three directors. Twenty of 
these have been officers or directors 
of Koppers United. In view of these 
facts the Commission inferred that 
there was only a paper separation be- 
tween Koppers United and Koppers 
Company, and declined to find that 
Eastern was not subject to a control- 
ling influence by Koppers Company, 
that Koppers Company did not exer- 
cise a controlling influence “directly 
or indirectly” over Eastern, or that 
Koppers Company was not an inter- 
mediary through which Koppers Unit- 
ed exercsied its control over Eastern. 
We think the Commission’s conclu- 
sion that the statutory findings could 
not be made is supported by substan- 
tial evidence. 

[38-7] The relationship of Brooklyn 
to Koppers United and Koppers Com- 
pany is more complicated. Brooklyn 
is a large gas utility company. The 
original aim of the Koppers system 
was an organization which would 
mine coal, transport it, process it, sell 
it, and deliver it to the ultimate con- 
sumer. The coke plants which con- 
stitute one of the links in this chain 
produce as a by-product a gas that can 
be sold to gas utility companies. Kop- 
pers coke plants in various parts of the 
country have supplied gas to such 
companies. This has brought the 
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Koppers system into conflict with “; 
school of thought that gas companies 
should own their own producing 
units.” American Light & Traction 
Company, which in 1927 controlled 
about 30 per cent of the voting stock 
of Brooklyn, held that theory, 
Brooklyn decided to erect a large 
coke-gas plant. There is evidence that 
this aroused in the Koppers system 
a fear of “runinous competition” in 
the New York Harbor coke market. 
The Brooklyn directors agreed to sell 
their plant to Koppers Company. 
This provoked rancor in American 
Light & Traction. In order to settle 
the difficulty an arrangement was 
made by which, among other things, 
Koppers Company acquired the hold- 
ings of American in Brooklyn and 
transferred to American the Koppers 
interest in a Milwaukee coke plant. 
Koppers Company thus came to own 
some 34 per cent of Brooklyn stock. 
It had bought 20,000 shares, amount- 
ing to 3 or 4 per cent, in the open 
market. By reason of stock conver- 
sions, this has been reduced to 23.87 
per cent. No other single block of 
Brooklyn stock exceeds 5 per cent. 
The original plans for the Brooklyn 
plant called for the production of coke 
sufficient to meet the requriements of 
Brooklyn. After the arrangement 
with Koppers, the plant was so much 
enlarged that Brooklyn now has a 
surplus coke production of about 350,- 
000 tons per year, more than any 
other gas company in the country. 
Koppers commenced operating the 
plant for the account of Brooklyn, 
pending action by the New York Pub- 
lic Service Commission on the sale of 
the plant to Koppers. But in 1930 
the Commission refused to sanction 
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the sale. In consequence, as petition- 
ers say in their brief, “Koppers found 
itself faced with competition in its 
Long Island coke business.” Brook- 
lyn, on the other hand, found itself 
with an “unbalanced” plant which it 
had no staff to run, and with no facili- 
ties for coping with Koppers in the 
Long Island coke market. Brooklyn 
did not accede to the desire of Kop- 
pers that Koppers continue to operate 
the plant. But Brooklyn took over, 
along with the plant, the Koppers 
staff which was operating it, and 
Brooklyn and Koppers have operated 
in harmony ever since. Brooklyn 
and Koppers have never had joint of- 
ficers or made intercompany loans. 
But Brooklyn buys all its coal from 
Koppers. The Commission found 
that it pays only a fair price. It sells 
all its surplus coke to Koppers, and 
stores it at its own risk until Kop- 
pers is ready to take it away. At 
least two-thirds of the coke which 
Koppers sells in the New York area 
is supplied by Brooklyn. Koppers 
gauges its selling effort in the New 
York area to provide a market for 
Brooklyn’s coke together with a mar- 
gin of safety. The directors of 
3rooklyn have exerted only the most 
casual supervision over the prices in- 
volved in the intercompany sales. 
They have given no serious considera- 
tion to the possibility of finding coke 
markets other than Koppers, al- 
though other concerns have made un- 
solicited and unsuccessful attempts to 
buy Brooklyn’s coke. Koppers sends 
its proxies to the Brooklyn manage- 
ment and never votes them against the 
wishes of the management. 

Only one of Brooklyn’s board of 
nine directors, who was appointed in 
[12] 
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1939 as a Koppers representative, has 
ever had any direct connection with 
either Koppers company. But there 
is an indirect connection between the 
Koppers companies and the Brooklyn 
board of directors. The Henry H. 
Rogers group at one time controlled 
a considerable block of voting stock 
of Brooklyn. How much of this is 
still retained does not appear. But 
it appears that when the record closed 
four of Brooklyn’s nine directors 
were Rogers (Coe) representatives. 
There are harmonious relations be- 
tween the Rogers group and the Kop- 
pers group. These same four Rogers 
directors of Brooklyn are also direc- 
tors of the Virginian Railway Com- 
pany. Koppers Company owns one- 
third, and Eastern another third, of 
the stock of The Virginian Corpora- 
tion, which holds 40 per cent of the 
voting stock of the Virginian Railway 
Company. The Rogers interests hold 
about 34 per cent of the Virginian 
Railway Company, but, through con- 
trol of proxies, could probably outvote 
the Koppers interests. However that 
may be, the two groups have co- 
Operated. Coal is extracted by a Kop- 
pers operating subsidiary from a mine 
owned by a Virginian Railway sub- 
sidiary. It is carried by Virginian to 
the Atlantic coast, loaded upon ships 
owned by Koppers, and then trans- 
ported to Brooklyn’s plant, which 
processes it and stores the surplus 
coke for Koppers until Koppers is 
ready to take it. 

We have made no attempt to sum- 
marize either all the evidence which 
supports the Commission’s findings 
or all the evidence which supports the 
contentions of the petitioners. We 
think it appears that the Commission’s 
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findings are supported by substantial 
evidence. Petitioners interpret the ar- 
rangements between Koppers and 
Brooklyn as simply a business deal 
which grew out of the economic situa- 
tion; Koppers needed Brooklyn. 
Brooklyn needed Koppers, and they 
arrived at an agreement by bargaining 
at arms’ length. We think the evi- 
dence did not require the Commission 
to find that Brooklyn was not con- 
trolled by, or subject to the controlling 
influence of, Koppers Company and 
Koppers United. “Investing the 
Commission with the duty of ascer- 
taining ‘control’ of one company by 
another, Congress did not imply arti- 
ficial tests of control. This is an 
issue of fact to be determined by the 
special circumstances of each case.” * 
The theory of the act is that owner- 
ship of more than 10 per cent of a cor- 
poration’s stock is enough to show 


control or a controlling influence, un- 
less in a particular case other facts re- 


but the inference. The other facts 
which we have stated furnish inde- 
pendent support for an inference that 
Brooklyn’s management will probably 
defer to the wishes of Koppers in mat- 
ters of importance. This is quite 
enough to constitute a controlling in- 
fluence, if not control. We have held 
that a controlling influence is ‘‘some- 
thing less in the form of influence over 
the management or policies of a com- 
pany than ‘control,’” and that a latent 


power of control may amount to a 
controlling influence.’ Although peti- 
tioners’ evidence tended to show that 
Brooklyn does not invariably act in ac- 
cordance with the wishes of Koppers, 
the most that could be said in peti- 
tioners’ favor would be that two equal- 
ly probable, but inconsistent, infer- 
ences could be drawn from the entire 
evidence. In such circumstances a find- 
ing against the party upon whom rests 
the necessity of sustaining one of these 
inferences is clearly correct.® It de- 
volved upon petitioners, under the 
statute, to sustain the inference that 
both control and controlling influence 
were absent. Petitioners emphasize 
the word “exercise” in § 2(a)(7). 
But §§ 2(a)(7) and 2(a) (8) are in- 
tended to be read together, and we 
think Congress meant no more by 
“exercise a controlling in- 
fluence” in § 2(a)(7) than it meant 
by “subject to a controlling influence” 
in § 2(a)(8). 

The evidence did not require the 
Commission to find, in respect to any 
of the corporate relationships involved 
in this case, that it was not necessary 
or appropriate in the public interest 
or for the protection of investors or 
consumers that the petitioners be sub- 
ject to the obligations of the act. 


While these cases were awaiting a 
hearing in this court, the petitioners 
moved ” to be allowed to adduce as evi- 





4 Rochester Teleph. Corp. v. United States 
(1939) 307 US 125, 145, 83 L ea 1147, 28 
PUR(NS) 78, 59 S Ct 754, 764. The Com- 
mission there involved was the Federal Com- 
munications Commission. 

5 American Gas & E. Co. v. Securities & 
Exchange Commission (1943) 77 US App DC 
174, 49 PUR(NS) 150, 134 F(2d) 633, 641, 
certiorari denied (1943) 319 US 763, 87 L 
ed 1713, 63 S Ct 1318. Cf. Re H. M. Byllesby 
& Co. (1940) 6 SEC 639, 651, 32 PUR(NS) 
130; Detroit Edison Co. v. Securities & Ex- 
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change Commission (1941) 39 PUR(NS) 193, 
119 F(2d) 730, 738, certiorari denied (1941) 
314 US 618, 86 L ed 497, 62 S Ct 105; Public 
Service Corp. of New Jersey v. Securities and 
Exchange Commission (1942) 45 PUR(NS) 
350, 129 F(2d) 899, 903, certiorari denied 
(1942) 317 US “A 87 L ed 553, 63 S Ct 266. 

6 Pennsylvania Co. v. Chamberlain 
(1933) 288 US 333° 339, 77 Led 819, 53 S Ct 


391. 
( ee § 24(a) of the act, 15 USCA § 79x 
a). 
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dence the fact that after the close of 
the hearings before the Commission, 
Brooklyn ceased to utilize and to pay 
Koppers Company for the supervisory 
and consultative services of Dan M. 


opinion in Central & S. W. Utilities 
Co. v. Securities and Exchange Com- 
mission (1943) — US App DC —, 
50 PUR(NS) 293, 136 F(2d) 273, 
the motion is denied. 

Affirmed. 


Rugg. For reasons stated in our 





COLORADO PUBLIC UTILITIES COMMISSION 


Re Highland Utilities Company 


Applications Nos. 1271-A—1274-A, Decision No. 21708 
December 16, 1943 


PPLICATION by electric utility company for permission to 
l \ transfer property to a codperative association; granted 
subject to conditions. 


Consolidation, merger, and sale, § 6 — Jurisdiction of Commission — Sale to co- 
Operative — Federal loan. 
1. The right and power of the administrator of the Rural Electrification Ad- 
ministration to make a loan to a codperative association is not for the state 
Commission to determine on an application for authority to transfer utility 
property to the association, p. 182. 


Consolidation, merger, and sale, § 28 — Transfer to codperative — Bylaws re- 
stricting service — Statement by counsel. 
2. A statement of counsel for a codperative association that bylaws not 
permitting service to anyone except members could be amended if necessary, 
sufficiently covers an objection to a sale of electric utility property to the 
cooperative because of such restrictions, p. 182. 


Consolidation, merger, and sale, § 30 — Objections — Hindrance to municipal ac- 
quisition — Transfer to codperative. 


3. Approval of the sale of electric utility property to a codperative associa- 
tion should not be denied on the ground that a proposed mortgage to the 
Rural Electrification Administration would preclude a municipality from 
acquiring the property under its franchise contract or under the condemna- 
tion statutes of the state, since the transferee of a franchise accepts the 
same subject to all its terms and conditions and the cooperative would be in 
no different position than any other purchaser of such franchise or contract 
rights, p. 182. 

Consolidation, merger, and sale, § 62 — Scope of proceeding — Corporate power 

of transferee. 

4. Determination of the corporate character of a cooperative association is 
unnecessary on an application by an electric utility company for authority 
to transfer property to the association, where, under the association’s 
stipulation, it would be regulated by the Commission as a public utility to 
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the extent the Commission deems necessary for the protection of its cns- 
tomers and the public unless and until some binding court decision removes 
it from \°ommission jurisdiction, p. 182. 


Consolidation, merger, and sale, § 2 — Right of owner to sell. 


5. An electric utility company should be permitted to dispose of its property 
unless this would be detrimental to the public interest, p. 182. 


Consolidation, merger, and sale, § 56.1 — Conditions — Bylaws of transferee ~ 
Service obligation of association. 
6. A cooperative association acquiring electric properties from a utility com- 
pany under Commission authorization should amend bylaws which restrict 
service to members in order to provide that service may be rendered to non- 
members as well as members of the association, p. 183. 


Consolidation, merger, and sale, § 42 — Terms and conditions — Certificate to ex- 


ercise franchise rights. 


7. An electric utility company ae properties to a cooperative as- 
sociation should apply to the Commission for certificates to exercise fran- 
chise rights granted under new ordinances by municipalities in the area and 
the certificates so obtained should be included in the transfer, p. 183. 


APPEARANCES: Lowell D. Hunt, 
Denver, for the petitioner; Charles R. 
Enos, John Shireman, of Denver, and 
James Garrison, City Attorney, for 
the town of Cortez; James M. Noland, 


Durango, for the Empire Electric As- 
sociation. 


By the Commission: Applicant 
herein is a Colorado Corporation pres- 
ently engaged in the furnishing of 
electric service in certain rural areas in 
the county of Montezuma, including 
the incorporated towns of Cortez, 
Dolores, and Mancos, and also includ- 
ing service to Mesa Verde National 
Park. It purchases its energy from 
Western Colorado Power Company at 
the Montezuma county line, and its 
physical property includes 334 miles of 
transmission lines, as well as distribu- 
tion systems in the above-named 
towns. All of said service is author- 
ized by certificates of public conven- 
ience and necessity heretofore issued 
by the Commission, except that in the 
case of Dolores and Cortez, the fran- 
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chises from said towns under which 
applicant was operating and for which 
we have granted certificates to exercise 
franchise rights, had heretofore ex- 
pired and no application had been filed 
with the Commission at the time of the 
hearing for new certificates authoriz- 
ing the exercising of franchise rights 
under new franchises granted by ordi- 
nances passed by both of said towns. 

The instant application seeks au- 
thority to transfer, not only all physi- 
cal property of applicant in Monte- 
zuma county, but also all franchise, 
contract and certificate rights now 
owned by applicant in said area in con- 
nection with its electrical service to the 
inhabitants thereof. Applicant is now 
serving approximately 800 customers, 
and its common stock is owned entirely 
by North Continent Utilities Corpora- 
tion. This corporation is subject to 
the Federal Holding Company Act and 
has been required to disintegrate its 
system and dispose of the Montezuma 
county property. 

The proposed transferee is known 
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as the Empire Electric Association, 
Inc., organized under the Colorado 
statutes pertaining to cooperative as- 
sociations, and is presently engaged in 
furnishing electricity to the rural in- 
habitants of Dolores and part of Mon- 
tezuma county. It owns approximate- 
ly 90 miles of transmission lines and is 
serving approximately 282 members. 
Its present power plant is located in 
Lewis, Montezuma county, Colorado. 
However, it expects to connect with 
the Western Colorado Power Compa- 
ny and secure electricity from said 
company if the transfer herein sought 
isapproved. It is being financed under 
contracts made with the Rural Elec- 
trification Administration. The con- 


sideration to be paid transferor is the 
sum of $150,000, and the Rural Elec- 
trification Administration is advanc- 
ing, under supplemental contract, note, 
and mortgage, the sum of $158,000, 


which would leave $8,000 to be used 
for reconstructing and conditioning of 
lines of Highland Utilities Company. 

At the hearing, which was held in 
Denver, Colorado, on September 1, 
1943, protests were made by the Colo- 
rado Electric League and by the towns 
of Cortez and Mancos to the granting 
of the authority sought unless trans- 
feree would concede that it is a public 
utility and subject to the complete ju- 
risdiction of this Commission. 

It was further pointed out by prot- 
estants that the bylaws of transferee 
permitted service to members of the 
association, only; that rates to be 
charged were fixed by the board of 
directors of the association, with the 
approval of the REA, and that if 
transferee is not a public utility, serv- 
ice in said area might at any time be 
discontinued by transferee without 
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first securing the approval of this 
Commission. 

Counsel for transferee stipulated for 
the record that he had been in contact, 
by telephone, with representatives of 
the REA in St. Louis, and was au- 
thorized by the Legal Division of said 
REA to state that if said transfer is 
approved, transferee would extend 
service to all inhabitants of Cortez, 
whether they desire to become stock- 
holders of transferee or not; that 
transferee would further agree to take 
over and assume all the rights and ob- 
ligations of the franchise now existing 
between the town of Cortez and trans- 
feror, subject only to such findings as 
this Commission may itself make as to 
what authority they desire to exercise 
over transferee from now on; that the 
mortgage between the Empire Electric 
Association and the REA should not 
in any way affect the right of the town 
of Cortez to acquire the property trans- 
ferred under the terms of the fran- 
chise by either agreed purchase price or 
condemnation, and that if necessary 
transferee would amend its Articles of 
Incorporation to provide that service 
could be extended to nonmembers. It 
was the position of counsel, however, 
that transferee was not a public util- 
ity. 

The gist of the statement of counsel 
for transferee, as disclosed by the rec- 
ord, is to the effect that the property 
taken over would be operated under 
the regulation of this Commission, but 
reserving to transferee the right to 
have the question of that jurisdiction 
determined by court if it so desired. 

The Commission has heretofore had 
before it numerous applications to 
transfer existing public utility opera- 
tions to the so-called “associations” 
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formed under the codperative statutes 
of Colorado and such transfers have 
been permitted. However, this is the 
first time that questions involved in 
the instant case have been raised in 
such a hearing. 

[1-3] In the briefs filed by prot- 
estants, considerable emphasis is 
placed upon the proposition that the 
Rural Electric Association had no 
power under the act creating the same 
to make a loan to transferee for the 
purpose of acquiring the rights of 
transferor, because the service in- 
volved would not be strictly rural, but 
would include the town of Cortez, 
which has a population in excess of 
1,500. The act creating the REA pro- 
vides that loans may be made to fur- 
nish electrical energy to persons in 
rural areas who are not receiving cen- 
tral station service, and “rural areas” 
is construed to mean any area of the 
United States included within the 
boundaries of any city, village, or 
borough having a population not in 
excess of 1,500 inhabitants. Further 
emphasis in the brief of protestants is 
also placed upon the fact that the by- 
laws of transferee do not permit serv- 
ice to anyone except members, and that 
the mortgage to REA might preclude 
the town of Cortez from acquiring the 
property under its franchise contract 
or under the condemnation statutes of 
Colorado. It is further pointed out 
that transferee might in the future, if 
not held to be a public utility, with- 
draw service, without the consent of 
some regulatory body. 

As to the first of these propositions, 
the Commission is of the opinion that 
it is not for us to determine the right 
and power of the administrator of the 
REA under the law to make loans to 
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cooperatives. See Re Missouri Elec. 
tric Power Co. (1943) 50 PUR(NS) 
257. 

As to the second proposition, we feel 
that statement of counsel for trans. 
feree that the bylaws could be amend- 
ed if necessary, sufficiently covers this 
objection, and we further believe that 
the transferee of a franchise granted 
under an ordinance, accepts the same 
subject to all its terms and condi- 
tions, and the Empire Electric Asso- 
ciation would be in no different posi- 
tion than any other purchaser of such 
franchise or contract rights, and that 
the town of Cortez could not be pre- 
cluded from its franchise contract or 
statutory rights. 

Weare not perturbed over the with- 
drawal of service in the future. 
Transferee is well financed and has 
been operating for a number of years 
and apparently from the record in- 
tends to increase rather than decrease 
service. 

[4] We deem it unnecessary at this 
time to determine the corporate char- 
acter of transferee, either as presently 
operated or as it may operate if trans- 
fer is consummated, Under its own 
stipulation, it would be regulated by 
this Commission as a public utility to 
the extent we deem necessary for the 
protection of its customers and the 
public unless and until some binding 
court decision removes it from under 
our jurisdiction. 

[5] Fundamentally, applicant should 
be permitted to dispose of its property 
unless same would be detrimental to 
the public interest. We find nothing 
in the record to justify any assump- 
tion that the proposed transfer is det- 
rimental to public interest. On the 
contrary, we believe same will be ben- 
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eficial. Not only will customers in all 
probability receive lower rates, but the 
acquisition of Highland Utilities prop- 
erty will permit transferee to give the 
public a better service and to extend 
that service to more customers than 
has been possible under the somewhat 
duplicating service that has heretofore 
existed in this area. 

[6, 7] It is contended by transferee, 
in its brief filed with the Commission, 
that the question of whether it is au- 
thorized under its bylaws to extend 
service to other than members of the 
association, may not be raised by col- 
lateral attack, but we shall not pass 
upon this question in view of the state- 
ment made that the bylaws will be 
amended if necessary, and we are of 
the opinion that they should be so 
amended. Weare further of the opin- 
ion that transferor should apply to the 
Commission for certificates to exercise 
the franchise rights granted under the 
new ordinances passed by the towns of 
Cortez and Mancos, and that the cer- 
tificates so obtained should be included 
in the transfer hereinafter authorized. 

After careful consideration of the 
record, the Commission is of the opin- 
ion, and so finds, that, subject to the 
restrictions hereinafter contained, 
which in the opinion of the Commis- 
sion the public interest requires, the au- 
thority sought herein should be grant- 
ed. 


ORDER 


It is ordered: 

That Highland Utilities Company 
be, and it is hereby, authorized to 
transfer to Empire Electric Associa- 
tion, Inc., all of its electrical property 
now located in the county of Monte- 
zuma, state of Colorado, including any 
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and all franchise rights secured under 
ordinances from the towns of Cortez 
and Mancos and its contract with the 
United States Government in connec- 
tion with its service to Mesa Verde 
National Park, and also including any 
certificates of public convenience and 
necessity hereafter issued by this Com- 
mission for the continued exercise of 
franchise rights which were granted 
transferor by the towns of Cortez and 
Mancos after the expiration of the 
franchises originally granted by said 
towns for which certificates were is- 
sued by this Commission; provided, 
however, that the above authority is 
subject to the following restrictions : 

1. Highland Utilities Company 
shall immediately, and not later than 
twenty days from the date hereof, ap- 
ply to this Commission for certificates 
authorizing the exercise of franchise 
rights in the towns of Cortez and Man- 
cos under ordinances recently passed 
granting such authority. 

2. Transferee, Empire Electric As- 
sociation, Inc., shall immediately and 
not later than sixty days from the date 
hereof, amend its bylaws to provide 
that service may be rendered to non- 
members as well as members of the as- 
sociation and properly advise this 
Commission of such action. 

3. In accepting the transfer herein 
authorized, transferee shall assume any 
and all franchise contract rights and 
obligations which now exist between 
the towns of Cortez and Mancos and 
said Highland Utilities Company, and 
shall furnish service within the cor- 
porate limits of said towns without 
discrimination between members and 
nonmembers of its association, and all 
franchise contracts and _ statutory 
52 PUR(NS) 





COLORADO PUBLIC UTILITIES COMMISSION 


rights of said towns of Cortez and 
Mancos, authorizing the condemnation 
of any part of the property herein au- 
thorized to be transferred shall be fully 
retained by said towns. 

It is further ordered, that if and 
when Highland Utilities Company ob- 
tains from this Commission the cer- 
tificates to exercise franchise rights in 
the towns of Cortez and Mancos above 
referred to, the same shall, without 
further action on the part of the Com- 
mission, be considered as authorized 
to be transferred under the terms and 
conditions of this order. 

It is further ordered, that jurisdic- 
tion of the instant matter be, and same 
is hereby, retained to the end that such 
further order or orders may be entered 


by this Commission as it may deem 
necessary. 


Epitor’s NoteE—In Re Eagle River 
Electric Co. (Colo.) Application No, 
2135-A, Decision No. 21764, Dec. 29, 
1943, authority was granted to transfer 
property of an electric utility company 
to Holy Cross Electric Association, Inc. 
subject to a similar requirement as in 
Re Highland Utilities Co. supra, provid- 
ing for amendment of bylaws so that 
service should be rendered to nonmem- 
bers, and subject to the condition that 
the transferee would assume any and all 
existing franchise contract rights and 
obligations and should furnish service 
within the corporate limits of the mu- 
nicipalities having such franchises with- 
out discrimination between members and 
nonmembers of the association. 





UNITED STATES SUPREME COURT 


Charles M. Thomson, Trustee 


Vv 


United States of America et al. 


No. 70 
— US —, 8 L ed —, 64 S Ct 392 
January 17, 1944 


PPEAL from decree dismissing petition to set aside an order 
1 \ of the Interstate Commerce Commission denying motor 


3? 


carrier certificate to a railroad under “grandfather 


clause of 


Motor Carrier Act; reversed and remanded. 


Certificates of convenience and necessity, § 60 — “Grandfather” rights — Co- 
6rdinated rail-motor carrier service. 
A railroad furnishing coordinated rail-motor carrier service prior to, on, and 
since the effective date of the “grandfather” clause of the Motor Carrier 
Act is entitled to a certificate under that clause, where the railroad has en- 
tered into contracts for its LCL shipments with motor carriers who also 
serve customers other than the railroads, where the railroad solicits all the 
freight transported by the trucks and its bills of lading and tariffs are used 
throughout, where it maintains direct and complete control of the movement 
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and handling of its freight by the motor carriers, and where it regulates 
the motor carrier schedules so as to coordinate them with the rail schedules. 


(Dovuctas and Brack, JJ., dissent.) 


APPEARANCES: Nye F. More- 
house, of Chicago, Illinois, argued the 
cause for appellant; Robert L. Pierce, 
of Washington, D. C., argued the 
cause for appellees. 


Mr. Justice Murpuy delivered the 
opinion of the court: 

This direct appeal from a statutory 
3-judge district court involves im- 
portant problems relating to “grand- 
father” rights to a certificate as a 
common carrier by motor vehicle in 
a single coordinated rail-motor freight 
service. The final decree of that court 
dismissed appellant’s petition to set 
aside an order of the Interstate Com- 
merce Commission (1941) 31 MCC 
(F) 299. The Commission’s order 
had denied to the Chicago and North 
Western Railway Company, of which 
appellant is trustee, a certificate of 
public convenience and necessity as a 
common carrier by motor vehicle un- 
der the so-called “grandfather clause” 
of § 206(a) of Part II of the Inter- 
state Commerce Act, 49 USCA § 306 
(a), 10A FCA title 49, § 306(a). 

The essential facts are clear. The 
Chicago and Northern Western Rail- 
way Company, hereinafter referred to 
as the railroad, has extensive mileage 
in nine western states and is a large 
carrier of freight in less than carload 
lots. Prior to and since the statutory 
“grandfather” date of June 1, 1935, 
it has supplemented its rail freight 
service by providing motor vehicle 
service between various freight sta- 
tions on its rail lines. There are 
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twenty-three such motor vehicle routes 
on highways parallel with and roughly 
adjacent to the railroad’s lines. The 
motor trucks transport less than car- 
load lots of freight in complete co- 
Ordination with the rail service. The 
railroad instituted this additional 
method of transportation in order to 
furnish an improved and more con- 
venient freight service to the public 
in certain areas of light traffic and in 
order to curtail car mileage and way- 
freight service. Motor vehicle trans- 
portation, in other words, is merely 
a new method of carrying on part of 
its all-rail freight business in which 
it had been engaged for many years. 

The railroad has consistently held 
itself out to the general public and 
to shippers as being engaged in this 
coordinated rail-motor freight serv- 
ice. It solicits all the freight trans- 
ported by the trucks operating as 
part of this unified service and its bills 
of lading and tariffs are used through- 
out. The shipper does not know in a 
specific instance whether his freight 
will be shipped entirely by rail or 
partly by motor vehicle. But he is 
informed by the railroad’s tariffs that 
the railroad at its option may substitute 
motor vehicle service for rail service 
between stations on its lines and that 
the charges in such a case are the 
same as would be applicable for all- 
rail service. 

In so substituting motor vehicle 
service, the railroad has not deemed 
it advisable to purchase or lease motor 
trucks or to employ its own personnel 
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in such operations. Instead it has en- 
tered into written contracts for this 
service with motor vehicle operators 
who also serve customers other than 
the railroad. But the railroad at all 
times maintains direct and complete 
control of the movement and handling 
of its freight by these operators. It 
fixes the truck schedules so as to co- 
Ordinate them with the rail schedules 
and designates the amount and par- 
ticular shipments of freight to be 
moved. The motor vehicle operators 
issue no billing of any kind and so- 
licit none of the freight transported 
for the railroad. They have no con- 
tractual or other relationships with 
either the shippers or the receivers 
of the freight. Their trucks are 
loaded at the freight stations by rail- 
road employees, sometimes assisted by 
the truck drivers. After a truck is 
loaded a manifest is issued by the rail- 
road’s agent, which is signed by the 
truck driver; upon delivery of the 
freight to the other railroad freight 
station the manifest is signed by an- 
other railroad agent, thus releasing 
the motor vehicle operator. 

The written contracts describe the 
operators as “independent contractors”’ 
and state that “nothing herein con- 
tained shall be construed as inconsis- 
tent with that status.”” The contrac- 
tors are bound by these contracts to 
provide vehicles of a type satisfactory 
to the railroad for the purpose of 
transporting freight between certain 
specified freight stations in accordance 
with such schedules and instructions 
as shall be given by the railroad. The 
contractors agree to transport such 
freight as the railroad designates in a 
manner satisfactory to the railroad. 
All persons operating the motor ve- 
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hicles are under the employment and 
direction of the contractors and are 
not considered railroad employees. The 
operations are conducted under the 
contractors’ own names and the vehi- 
cles do not display the railroad’s name, 
The contractors further agree to com- 
ply with state, Federal, and municipal 
laws and to indemnify the railroad 
against any failure or default in this 
respect. They also agree to in- 
demnify the railroad against all loss 
or damage of any kind resulting 
from the operation of the motor vehi- 
cles. The railroad is authorized to 
maintain for its own protection pub- 
lic liability and property damage in- 
surance on all the vehicles at the con- 
tractors’ expense up to a specified 
amount. Finally, the contracts pro- 
vide that in the event that the high- 
ways between any of the stations be- 
come impassable the contractors shall 
immediately notify the railroad so 
that it can arrange and substitute oth- 
er service if it desires. 

With respect to these operations, 
the Commission found that the rail- 
road did not operate motor vehicles 
“either as owner or under lease or 
any other equivalent arrangement.” 
The contract provisions were found 
to “establish that motor vehicles are 
to be supplied by the contractors and 
operated under their direction and 
control and under their responsibility 
to the general public as well as to the 
shippers. It is clear, therefore, that 
the motor-vehicle operations have been 
and are those of others as common 
carriers by motor vehicle in their own 
right and not those of applicant.” 
The Commission accordingly denied 
the railroad’s “grandfather” applica- 
tion. The district court dismissed 
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without opinion the railroad’s suit to 
st aside and enjoin the Commission’s 
order, after finding that the order was 
lawful and was supported by substan- 
tial evidence. 

In light of these undisputed facts, 
however, we hold that the Commis- 
sion erred in finding that the railroad 
was not entitled to a certificate as 
a common carrier by motor vehicle. 
This error arises not from a lack of 
substantial evidence to support its con- 
cusion or from an improper exercise 
of its discretion. Rather it is due to 
an incorrect application to these facts 
of the statutory provisions and con- 
gressional intention relating to “grand- 
father” rights of common carriers by 
motor vehicle. 

Under the “grandfather” clause of 
§ 206(a) of Part II of the Interstate 
Commerce Act, a certificate of pub- 


lic convenience and necessity can be 
awarded only to one who is a “‘com- 
mon carrier by motor vehicle” within 


the meaning of the act. Originally 
the term “common carrier by motor 
vehicle” was defined to include any 
person who undertakes, “whether di- 
rectly or by a lease or any other ar- 
rangement,” to transport passengers 
or property for the general public by 
motor vehicle.! For purposes of clar- 
ity, however, this language was 
stricken and the term was redefined 
by Congress in 1940 to include any 
person “which holds itself out to the 
general public to engage in the trans- 
portation by motor vehicle” of pas- 
sengers or property.® 


STATES OF AMERICA 


In addition, as we pointed out in 
United States v. N. E. Rosenblum 
Truck Lines (1942) 315 US 50, 53, 
54, 86 L ed 671, 675, 676, 42 PUR 
(NS) 310, 313, 62 S Ct 445, “We 
think it clear that Congress did not 
intend to grant multiple ‘grandfa- 
ther’ rights on the basis of a single 
transportation service.’ Thus where 
a person holds himself out to the gen- 
eral public to engage in a single trans- 
portation service, consisting entirely 
or partly of motor vehicle operations, 
he is a “common carrier by motor 
vehicle” within the contemplation of 
the statute. And Congress intended 
that he alone should receive “grand- 
father” rights on the basis of that 
single service under § 206(a) of the 
act. 

The undisputed facts here disclose 
that only the railroad holds itself out 
to the general public to engage in 
a single complete freight transporta- 
tion service to and from all points on 
its lines. As an integral and essen- 
tial part of this service tendered by 
the railroad, motor vehicle transpor- 
tation between certain stations is pro- 
vided. It is completely synchronized 
with the rail service and has none of 
the elements of an independent serv- 
ice offered on behalf of the motor 
vehicle operators. Their operations 
are the operations offered by the rail- 
road as component parts, not as sepa- 
rate or distinct segments, of its single 
service. They may be replaced or 
eliminated at the sole discretion of the 
railroad. 





1Section 203(a) (14) of the Motor Carrier 
Act of [August 9] 1935, 49 Stat 543, 544, Chap 
104, 49 USCA § 303(a) (14), 10A FCA title 
49, § 303(a) (14). 

2Section 203(a)(14) as amended by the 

ransportation Act of [September 18] 1940, 
54 Stat 898, 920, Chap 722, 49 USCA § 303 
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(a) (14), 10A FCA title 49, § 303(a) (14). 
No change in the legislative intent with respect 
to the definition of common carriers by motor 
vehicle of the type involved in this case was 
evidenced by this amendment. See 86 Cong 
Rec 11546. 
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The railroad, furthermore, is ac- 
tively engaged in providing this sin- 
gle codrdinated service. As to the 
motor vehicle operations supplement- 
ing its rail service, it is not a mere 
freight broker or forwarder. Cf. 
Acme Fast Freight v. United States 
(1940) 30 F Supp 968, affirmed 
(1940) in 309 US 638, 84 L ed 993, 
60 S Ct 810; O'Malley v. United 
States (1941) 38 F Supp 1; Moore 
v. United States (1941) 42 PUR 
(NS) 185, 41 F Supp 786, affirmed 
(1942) in 316 US 642, 86 L ed 1728, 
62 S Ct 1036. Nor can it be described 
as the consignor or consignee of the 
freight so transported by motor vehi- 
cle. Cf. Lehigh Valley R. Co. v. 


United States (1917) 243 US 444, 
61 L ed 839, 37 S Ct 397. The pro- 
visions and actual operation of the 
contracts with the operators demon- 


strate the railroads rigid control over 
the movement of the freight and its 
retention of full responsibility to the 
shippers. The operators are “‘inde- 
pendent” only by grace of contract 
nomenclature. By any realistic test 
they are mere aids in carrying out a 
part of the railroad’s codrdinated rail- 
motor freight service. 

Thus the railroad clearly is under- 
taking to transport freight by an 
“other arrangement,” as those words 
are used in the original statutory def- 
inition of “common carrier by motor 
vehicle.” Cf. Chairman Eastman’s 
concurring opinion in Re Missouri P. 
R. Co. (1940) 22 MCC(F) 321, 333. 
Even more clearly, under the amend- 
ed definition, the railroad is holding 
itself out to the general public to en- 
gage in the transportation of freight 
by motor vehicle as part of its co- 
Ordinated rail-motor freight service. 
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In short, it is a common carrier by 
motor vehicle within the meaning of 
the act. And the application of the 
congressional intention not to grant 
multiple “grandfather” rights in such 
a situation becomes clear. The rail- 
road alone is entitled to common car- 
rier “grandfather” rights as to the 
motor vehicle service forming an in- 
tegral part of its unified freight sery- 
ice. Any other conclusions would 
authorize the wholesale granting of 
twenty-three “grandfather” permits to 
the various motor vehicle operators on 
the basis of this single transportation 
service offered by the railroad—a re- 
sult which ascribes to Congress “an 
intent incompatible with its purpose 
of regulation.” United States v. N. 
E. Rosenblum Truck Lines, supra 
(315 US at p. 54, 42 PUR(NS) at 
p. 313). We need not decide wheth- 
er these operators are entitled to 
“grandfather” permits as to other 
freight transported over their routes. 
But only the railroad acquired “grand- 
father” rights as to the freight which 
they transport as an integral part of 
the railroad’s coordinated rail-motor 
service. 

The Commission has taken the 
view that only one certificate can be 
granted on the basis of a single trans- 
portation service and that the “com- 
mon carrier by motor vehicle” entitled 
to the certificate is the one who exer- 
cises direction and control of the mo- 
tor vehicle operations and assumes 
full responsibility therefor both to 
shippers and the general public. This 
so-called “control and responsibility” 
test, however, is applicable in this case 
only in so far as it aids in determining 
the person offering and engaging in 
the single codrdinated _ rail-motor 
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freight service. To the extent that it 
leads to a result different from that 
reached by the application of the stat- 
tory provisions and the congressional 
intent which we have indicated, it 
must be disapproved. 

The judgment of the court below 
is reversed. The case is remanded to 
that court with directions to remand 
it to the Commission for such further 
proceedings, consistent with this opin- 
ion, as may be appropriate. 

Reversed and remanded. 


Justice Jackson is of the opinion 
that the judgment should be affirmed. 


Justice Doucias, with whom Jus- 
tice Black concurs, dissenting: One 
who arranges for another to do some 
hauling for him may or may not enter 
the hauling business. The question 
whether the one or the other is the en- 
trepreneur has occupied the courts 
from an early day. Holmes, Agency 
(1891) 5 Harvard L Rev 1, 15, 16. 
The Commission has drawn upon that 
body of law concerning independent 
contractors for the purpose of de- 
termining whether in case of line-haul 
transportation the carrier dealing di- 
rectly with the shipper or the one per- 
forming the actual motor transporta- 
tion was the common carrier entitled 
to grandfather rights under the act. 
That is to say it has held, and consist- 
ently so, that the carrier which exer- 
cised direction and control of the 
actual motor-vehicle operations and 
assumed responsibility therefor to 
shippers and to the general public was 
the one who was in “operation” dur- 
ing the specified period as a “common 
carrier by motor vehicle” within the 
meaning of the grandfather clause. 
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Section 206(a), 49 USCA § 306(a}, 
10A FCA title 49, § 306(a). That 
test has been applied whether the car- 
rier dealing directly with the shippers 
was a common carrier by motor ve- 
hicle (Re Dixie Ohio Express Co. 
(1939) 17 MCC(F) 735, 738-741; 
Re O’Malley (1940) 23 MCC(F) 
276, 279) or a common carrier by rail. 
Re Willett Co. of Ind. (1940) 21 
MCC(F) 405, 408; Re Missouri P. 
R. Co. supra, 22 MCC(F) at pp. 326, 
327. It has been applied after as well 
as before the 1940 amendment.’ Re 
Boston & M. Transp. Co. (1941) 30 
MCC(F) 697, 704, 705. And in 
applying the test to railroad applicants 
it has placed them on a parity with 
motor vehicle applicants. Re Boston 
& M. Transp. Co. supra. And see Re 
Crooks Terminal Warehouse (1942) 
34 MCC(F) 679. There have been 
disagreements within the Commission 
whether particular applicants satisfy 
the test. Re Missouri P. R. Co. and 
Re Boston & M. Transp. Co. supra. 
But there has been no disagreement 
over the propriety of the control and 
responsibility test itself. 

The control and responsibility test 
provides a fair measure of the grand- 
father rights. He who shows that he 
has been and is an independent con- 
tractor has established his claim to the 
transportation business as clearly as 
any connecting carrier. The fact that 
the transportation service offered is 
closely integrated and held out to the 
public as such does not mean that seg- 
ments of the line-haul operation may 
not comprise separate enterprises. To 
attach grandfather rights to the sep- 
arate segments is not to grant multiple 
rights. It is to allow those rights to 





1 See infra, note 2. 
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follow ownership of the enterprise. I 
see no other way to effectuate the con- 
gressional policy of preserving 
through the grandfather clause the 
position which motor vehicle opera- 
tors “struggled to obtain in our na- 
tional transportation system.” United 
States v. Carolina Freight Carriers 
Corp. (1942) 315 US 475, 488, 86 
L ed 971, 982, 43 PUR(NS) 423, 
431, 62 S Ct 722. To conclude that 
the present arrangement is a mere 
agency is to disagree with the Com- 
mission in its application of the con- 
trol and responsibility test. To rest 
grandfather rights on the integrated 


rail-motor service which appellant of 
fers the public is to grant it rights 
based on another man’s business. To 
grant appellant these grandfather 
rights on the basis of a holding out is 
to give to the 1940 amendment an 
effect which Congress concededly did 
not intend.* I do not believe that 
Congress intended to put applicants 
such as appellant in a preferred posi- 
tion. 

Since there is concededly sufficient 
evidence to support the findings of the 
Commission on the control and re- 
sponsibility test, I would affirm the 
judgment below. 





2Prior to 1940 the act defined “common 
carrier by motor vehicle” as one who “under- 
takes, whether directly or by a lease or any 
other arrangement, to transport passengers or 
property,” etc. § 203(a) (14), 49 USCA § 303 
(a) (14), 10A FCA title 49, § 303(a) (14). 
The Transportation Act of 1940 amended that 
definition. It provided, so far as material here, 
that a “common carrier by motor vehicle” was 
“any person which holds itself out to the gen- 
eral public to engage in the transportation by 
motor vehicle in interstate or foreign com- 
merce of passengers or property.” As the 
opinion of the court states, that amendment 
made no change as respects common carriers 
of the type involved in this case. It had the 
“sole purpose of eliminating carriers perform- 
ing pick-up, delivery, and transfer service.” 86 
Cong Rec 11546. And see Re Boston & M. 


Transp. Co. supra (30 MCC(F) at pp. 703- 
705). The grandfather clause contained in 
§ 206(a) provides for the issuance of a cer- 
tificate without proof of public convenience and 
necessity, if the carrier “was in 


on June 1, 1935, over the route or routes or 
within the territory for which application is 
made and has so operated since that time.” 
Thus after as well as before the 1940 amend- 
ment the basic question in this type of case 
was whether the connecting carrier was in 
“bona fide operation” as such a carrier. If it 
was an independent contractor it was engaged 
in such “operation”; if it was performing a 
transportation service as a mere agent for the 
carrier with whom the shipper dealt, it was 
not. Re Boston & M. Transp. Co. supra. 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Cities Service Company 


Case No. 10,405 
January 18, 1944 


PPLICATION by holding company for authority to acquire 
[ \ preferred stock of subsidiary gas company from inter- 
mediate holding company; authorization granted. 
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(Consolidation, merger, and sale, § 24.1 — Stock acquisition from subsidiary — Fur- 


therance of integration plan. 


A holding company, owning all the common stock of a gas company, should 
be authorized to acquire from an intermediate holding company the pre- 
ferred stock of such gas company in furtherance of a plan for disposition 
of the interests of the intermediate company, pursuant to an order of the 
Securities and Exchange Commission, where the gas company’s distribution 
facilities are interconnected with and supplied by the natural gas production 
and transmission facilities of another gas subsidiary and the acquisition is 
part of a complete plan for exchange of securities under the Holding Com- 


pany Act. 


By the Commission: This case is 
before the Commission upon applica- 
tion of the Cities Service Company, 
sometimes hereinafter referred to as 
the petitioner, a corporation organized 
under the laws of the state of Dela- 
ware, having its principal office at 60 
Wall street, New York, New York, 
for authority to acquire and hold 
$838,220 par value of 6 per cent cumu- 
lative first preferred stock and $12,832 
par value of 6 per cent noncumulative 
second preferred stock of Kansas City 
Gas Company, a corporation, organ- 
ized and existing under the laws of the 
state of Missouri. 

The application states that petition- 
er owns and holds all of the common 
stock of Kansas City Gas Company 
and is desirous of acquiring further 
interests in said company and has made 
arrangements, subject to the approval 
of this Commission and the Securities 
and Exchange Commission to acquire 
from its subsidiary, Cities Service 
Power & Light Company, the pre- 
ferred stock of Kansas City Gas Com- 
pany hereinbefore mentioned. It fur- 
ther states that the gas distribution fa- 
cilities of Kansas City Gas Company 
are interconnected with and supplied 
by the natural gas production and 
transmission facilities of Cities Serv- 
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ice Gas Company, a subsidiary of the 
petitioner, and petitioner desires to ac- 
quire said preferred stock of Kansas 
City Gas Company in order to increase 
its investment in said company. 

A hearing was held in Jefferson 
City, Missouri, on January 14, 1944, 
at which time all interested parties 
were given an opportunity to be heard 
and the case was submitted on the rec- 
ord. No one appeared in opposition 
to the authority requested. 

A witness stated that Cities Service 
Power & Light Company now owns 
the beforementioned preferred stock 
and that Cities Service Power & Light 
Company is a registered holding com- 
pany under provisions of the Public 
Utility Holding Company Act of 
1935. Witness also stated that on Au- 
gust 17, 1943, and September 10, 
1943, the Securities and Exchange 
Commission issued orders requiring 
Cities Service Power & Light Compa- 
ny to dispose of its interests in utility 
operating companies outside of the 
state of Ohio and that, pursuant to 
these orders, it desires to dispose of 
its holding of the preferred stock of 
Kansas City Gas Company. 

The acquisition of stock proposed in 
the petition is part of a complete plan 
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for the exchange of securities to be 
made between petitioner and Cities 
Service Power & Light Company as 
outlined in a Plan for Simplification of 
Corporate Structure and Other Action 
Pursuant to § 1l(e) of the Public 
Utility Holding Company Act of 
1935, 15 USCA § 79k(e), hereinafter 
called Plan, which was filed with the 
Securities and Exchange Commission 
by Cities Service Power & Light Com- 
pany on December 20, 1943, and which 
is included in the record in this case. 

The Plan provides that the exchange 
of securities shall be made at the val- 
ues presently carried on the books. 

The Commission is of the opinion 
that the authority requested in this 
case is not detrimental to the public 
interest and that authority to acquire 
the preferred stock herein mentioned 
should be granted. 

It is, therefore, 

Ordered: 1. That Cities Service 
Company, a corporation owning and 
holding more than a majority of the 
presently issued and outstanding cap- 
ital stock of Kansas City Gas Company 


is hereby authorized to acquire and 
hold additional stocks, namely $838, 
220 par value of 6 per cent cumulative 
first preferred stock and $12,832 par 
value of 6 per cent noncumulative sec- 
ond preferred stock of said Kansas 
City Gas Company in the manner and 
for the considerations described in the 
Plan hereinbefore mentioned and sub- 
ject to the approval of the Securities 
and Exchange Commission. 
Ordered: 2. That the Kansas City 
Gas Company is hereby authorized to 
transfer upon its books to Cities Serv- 
ice Company said preferred stocks 
when acquired pursuant to this order. 
Ordered: 3. That nothing herein 


shall be considered as a finding by the 
Commission of the value for rate- 
making purposes of the properties 
herein involved, nor as an acquiescence 
in the value placed upon said proper- 
ties by the parties. 


Ordered: 4. That this order shall 
take effect on this date and that the 
secretary of the Commission shall 
forthwith serve on all interested par- 
ties a certified copy of this order. 
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Why Kuhlman SAF-T-KUHL POWER TRANSFORMERS are the choice of 


so many experienced engineers... 


Filled with a non-inflammable, non- 
explosive, inert cooling fluid, Kuhl- 
man Saf-T-Kuhl Transformers are 
100% safe. 


They eliminate the need of expen- 
sive vaults. They improve voltage 
regulation. Small Saf-T-Kuhl Dis- 
tribution Transformers can be in- 
stalled at the load center—even on 
beams near the ceiling. Saf-T-Kuhl 
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Power Transformers are built in a 
variety of sizes and capacities to 
meet the installation requirements. 
The unit shown here is a 1000 KVA, 
60 cycle, three-phase, 13,800-240 
volts with taps. Primary outlets are 
through the junction box and pot- 
head. Equipment includes current 
transformer, external tap changer, 
relief diaphragm, hot spot indicator, 
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BAY CITY, 


liquid gauge and dial thermometer. 
In addition to Saf-T-Kuhl, Kuhlman 
builds Power, Distribution and CSP 
Transformers and Line Regulators. 
When you need transformers it will 
pay you to specify Kuhlman. 
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...and the cooling fluid makes it a 


honey from the standpoint of maintenance” 
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Are You Properly 
Emphasizing the 


Savings Feature 


of Your Plant’s Payroll 





Savings Plan? 


Now's the time to empha- 
size over and over again the 
savings feature of your Pay- 
roll Savings Plan. To press 
home to your people the need 
of building up savings—build- 
ing them up not only in 
wartime but also in the years 
after the war. To point out 
that a bond cashed before its 
full maturity is a bond killed 
before giving full service to 
its owner—or his country! 


Buying War Bonds, holding 
War Bonds, and keeping 
wartime savings mounting 
—all are vital. But no one of 


The Treasury Department acknowledges with 
appreciation the publication of this message by 


Public Utilities Fortnightly 


these is enough by itself. The 
savings habit must be car- 
ried over into the years which 
follow the war. For if, at war's 
end, we have ‘flash-in-the-pan’ 
spending, everybody loses. 
The spender loses, you lose, 
and the country loses! While 
a working public, convinced 
of the value of continued, 
planned savings is the sound- 
est possible foundation for 
private enterprise of every sort. 

WAR BONDS TO HAVE 
AND TO HOLD! 


* LET’S ALL BACK 
* THE ATTACK... 
* WITH WAR BONDS! 


This is an official U. S. Treasury advertisement—prepared under 
auspices of Treasury Department and War Advertising Council 
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New Current and Rotential 
Transformer Bulletin 


E. Uprecrarr Manufacturing Company 
e has issued a new 32-page catalog, Bulle- 
tin No. 117, on Uptegraff Current and Poten- 
tial Transformers. Illustrated from  photo- 
graphs are the various types and drawings to- 
gether with mechanical data and prices. 
A copy of this new Bulletin No. 117 may be 
had by addressing R. E. Uptegraff Manufac- 
turing Co., Scottdale, Pennsylvania. 


Cochrane Adds Rotameters to 
Instrument Line 


"bieciamnat Corporation of Philadelphia an- 
nounces the acquisition of exclusive sales 
rights to the line of rotameters manufactured 
and hitherto sold by Rotameters, Inc., of Jen- 
kintown, Pa. According to P. S. Lyon, presi- 
dent of the Cochrane Corporation, this is a 


Maximum H,S 
removal per Ib. 
of Oxidel 


@ Lavino Activated Oxide is 
made specifically for maximum sulphur re- 
moval...is not just a “‘satisfactory” purifying 
medium merely by virtue of incidental 
properties, but is made especially for maximum 
capacity and activity, maximum trace removal 
and shock resistance. As such, we do not believe 
you will find Lavino Activated Oxide has 
any close rival — comparing cost, comparing 
performance and comparing savings. 


We'll be glad to tell youall about its remarkable 
record; just write a note on your letterhead to 


E. J. Lavino and Company 


VINO 1528 Walnut St. 
ACTIVATED" '| 
v.,. 7 

XD E24 


Philadelphia 


Penna. 
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Industrial Progress 


Selected information about products, supplies and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 
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logical addition to the Cochrane meter line, 
as Cochrane has manufactured and sold a re- 
cording area type meter for the past seven 
years and the addition of the rotameter, or 
indicating type of area meter, rounds out the 
line. 

No change will be made in the personnel of 
the two companies, William C. Bennett being 
manager of Cochrane’s appliance division, with 
W. W. Tomes in charge of sales and William 
Melas in charge of engineering; while for 
Rotameters, Inc., J. B. Vandegrift, recently 
appointed general manager, is associated with 
Alfred Elsasser, technical director, Robert C. 
Wolf, chief engineer, Reynold Wilson and 
Joseph Madden, glass technologists, and How- 
ard Forepaugh, office manager, several of 
whom helped pioneer the development of the 
American rotameter into a successful measur- 
ing device with interchangeable precision-bore 
tubes. The rotameter will be sold by Cochrane 
flow meter representatives. 


Kotal Adds Sales Engineer 
For West Coast 


0 carry on its rapidly growing volume of 

West Coast business, Kotal Company of 
Summit, New Jersey, has added Arthur J. Pil- 
gerrim to its staff. 

Mr. Pilgerrim, formerly with the Bureau 
of Public Roads and the United States Engi- 
neering Department, has been active for a 
number of years in construction work on the 
West Coast in public and private capacity. 

He will make his headquarters with the 
Smith Booth Usher Company, Kotal distribu- 
tors for California, Nevada, and Arizona. 


Temperature Control Offered 
By Robertshaw 


Bes H 1 Electric Temperature Control 
with manual reset over-heating cut-off 
feature is now offered by the commercial and 
industrial division, Robertshaw Thermostat 
Company, 30 Church Street, New York 7, 
N. Y 


This device consists of a standard Model 





DICKE TOOL COMPANY 


DOWNERS GROVE, ILL. 
Manufacturers of 


Pole Line Construction Tools 
They’re Built for Hard Work 
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Se THE AIRPLANE AND 
eer EGRY SPEED-FEED may be attached EGRY BUSINESS SYSTEMS 
to any standard make typewriter in one 

minute, and with Egry Continuous Forms, 
lume of doubles the output of the operator—makes 
pany of one machine do the work of two. 


r J. Pil- ° 
—- If you wanted to cross the ocean in a hurry, chances 











ta Engi- are you'd go by Pan American World Airways. And 
» for a if you wanted to accomplish the writing of business 
: on the records, either handwritten or typed, in the shortest 
oth ah possible time, you’d most certainly use, Egry Business 
istribt EGRY TRU-PAK Register speeds the writ- Systems as Pan American Airways and hundreds of 
na. ing of all handwritten records. Assures other big businesses are doing. 4 Irrespective of the 
control over every business transaction. type or complexity of your business there is an Egry 
ered Business System to handle adequately the record re- 
quirements of every departmental activity. Investigate 
Control today! Write for literature which gives the amazing 
cut-off story of what may be accomplished through the use of 
cial and Egry Business Systems. Or a free demonstration may “ 
hae be arranged at your convenience. Address Dept. F-413. 


EGRY ALLSET Forms, the modern single 
- Model set forms for speed writing all business rec- « : . ‘.2 # 
——— ords. Individually bound sets, interleaved lhl 

with onetime carbons, ALLSETS are ready 


TY for immediate use either over the type- A 3 
writer or when written by hand. with EGRY BUSINESS SYSTEMS 








ols 





THE EGRY REGISTER COMPANY « Dayton, Ohio 
EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada. 
Egry maintains sales agencies in all principal cities. : 
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INDUSTRIAL PROGRESS—( Continued) 


SO MUCH 


FOR 


SO LEPPELE 


PAPERS made from 100% new, white 
cotton cuttings save critical war mate 
rials. Yet the finest L. L: Brown bonds* 
instead of ordinary papers, add only 2% 
to letter costs, but make your correspond 
ence 100% in. character, prestige, impres 
siveness. Ask your printer for samples 


of the following 


LLBROWA 


LETTER PAPERS 


*XADVANCE BOND 
100% New White Linen & Cotton Fibres 


*L.L. BROWN'S LINEN 
100% New White Linen & Cotton Fibres 


FORWARD BOND 
100% New Cotton Fibres 


GREYLOCK BOND 


75% New Cotton Fibres 


ESCORT BOND 
50% New Cotton Fibres 
* Permanent Papers 
oe 
L. L. BROWN 


ADAMS .| WB) | MASS 


PAPER CO. 


D 1 double pole, single throw electric tey 
perature control, equipped with an auxilj 
single pole, single throw switch which , 
automatically cut off all current as soon asq 
erating temperature is exceeded by 30° F 
liquid or 50° F. in air due to neg ceed 
fusing of thermostatically operated contact 
etc, 

During normal operation this control 
break both sides of the line. In case of ¢ 
cessive temperatures, the safety contact (a 
iliary switch) is broken on one line only ag 
this is sufficient to break the circuit to ¢ 
heating element. 

A limit contro] without the temperature ¢g 
trolling mechanism is also available. Both d 
vices are fully described in a bulletin no 
ready for mailing. 


A-C Film Devoted to 
Surface Condenser 


A’ a sequel to its educational film on st 

turbine operation, “The Magic of Steam 
Allis-Chalmers Mfg. Co. announces the x 
lease of a new movie, “The Surface Coy 
denser.” 

Shown in this film are the step-by-step cot 
struction and operation of the modern Sut 
face condenser. The condenser’s part in th 
steam cycle of a power plant is explained | 
diagram, cutaway view, and animation, 

Running time of the condenser film alone 
18 minutes, making a full 40-minute prog 
on turbines and condensers, free. from adv 
tising, when the film is used in conjunetig 
with “The Magic of Steam.” It is a l6m 
film, for use on sound projectors only. 

The movie is being loaned free to any ii 
dustry or power group interested. Further is 
formation may be obtained from Allis-Cha 
mers Mfg. Co., Milwaukee 1, Wisconsin, 


Sylvania Managerial Post 
Given Goddard 


HARLES H. Goddard, formerly vice pres 

dent of the Pittsburgh Reflector Com 
pany, has joined Sylvania Electric Prod 
Inc,, as product manager, fluorescent fixtu 
sales, it was announced recently by Roberth 
Bishop, general sales manager of Sylvania 
Lighting Division. 

Mr. Goddard is also vice president of th 
east’ central region of the Illuminating 
gineering Society, and is active on a num 
of War Production Board committees. } 
will make his headquarters at the Sylva 
fixture plant at Ipswich, Mass. 


Portable Tank Available 


A NEW type of portable heating and dippit 
tank, including an acid compartment 
differing from ordinary dipping tanks m 
number of basic respects, has been develop? 
by the Heil Engineering Company, 12901 2 
wood Avenue, Cleveland, Ohio. 
(Continued on page 40) 
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WATERFOIL 


THE UNIQUE TREATMENT FOR EXTERIOR MASONRY SURFACES 
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INDUSTRIAL PROGRESS—( Continued) 


Sa A 


Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
ees with same con- 
tact units. 


Bus' Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy ‘taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


—— 


PENN-UNION 


ee oe ee) 
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Known as a “utility tank” and designed j 
a wide variety of uses, the tank is divi 
into three compartments which are hasj 
designed for degreasing, rinsing, and pick 
However, it is also perfectly suited for ej 
ing, plating, metal coloring, waxing, flyyj 
oiling, lacquering, dip painting, rust rem 
ing, macro and salt spray testing, anodiz) 
pilot and laboratory operations, and phy 
finishing. Because of its unusual flexibii 
and portability, it is suitable for any py} 
utility, manufacturing plant, machine gy 
garage, or laboratory. 


Flip-open Fuse Cutout 
Announced bv G-E . 


A FLIP-OPEN fuse cutout, designed to p 
provide overcurrent protection by me, 
of a fuse link but without the conventiog 
hinged fuseholder tube, has been announg 
by General Electric Company’s transfo 
division. 

The cutouts, rated 50 amperes, 7,500/129 
and 15,000 volts, have clamp-type line terr 
nals, wet-process solid porcelain insulator, 
spring contact arms. The fuse is supported 
tension between spring contacts. 

When the fuse link blows, the spring t 
sion of the contacts widely separates { 
severed ends of the link, thereby giving vis 
indication of thé blown fuse from the grow 
at any angle. A switch stick is used to qui 
re-fuse the cutout. 

Publication GEA-4224, with complete ( 
tails of the flip-open fuse cutouts, is availaj 
from the company at Schenectady, New Yo 


Occupies Ordnance Plant 


Pgh peiateaemhd of the occupancy of gl 
No. 1 of the original Lowell Ordnaq 
Works at Lowell, Mass., by the wire and ca 
department, United States Rubber Comp: 
was made recently by C. W. Higbee, manag 
of that department. 

The plant will confine its manufacture 
long line communications cable for the Unit 
States Signal Corps. 


Westinghouse Appointment 


sales manager of the Westinghouse La 
Division, was announced by. Ralph C. Stu 


charge of all district sales activities of 
Lamp Division and will make his headqu 
ters at the Bloomfield plant. 


“MASTER*LIGHTS" 


© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 


CARPENTER MFG. CO. 
197 MAS TER*LIGHT® MAKERS” 








Mention the FortnrcHt.ty—It identifies your inquiry 


APR. 13, 1944 





designed { 


1S divide 


are basicg 
and pick 
ed for eg 
ing, flux; 
rust rem 
y, anodizi 

and ph 
any pup 
chine shy 


tout 
-E 


ned to 4 
on by meg 
conventiog 
1 announg 
transform 


7,500/123 
> line tern 
sulator, a 
supported 


spring tg 
parates | 
iving vi 
| the grou 
d to qui 


omplete ( 
is availal 
_ New Yo 


Plant 


icy of gh 
11 Ordnaq 
re and 2 
r Compa 
ee, manag 


vu facture 
r the Unij 


tment 


sole as lat 
house Lat 


h C. Stu 


le will hi 
ities of 
s head 


ril 13, 1944 


Public Utilities Fortnightly 





They’re war workers, these Alcoa Alumi- 
num buses, carrying power for vital 
production. Suspended from standard 
power-line insulators, with spans 24 feet 
rather than the usual 8 feet, costs were 
much lower than for rigid bus bar con- 
struction. 

Buses are free to swing. The stiffness 
of the two Alcoa Aluminum channels 
comprising each conductor permits this 
long span design. The standard lengths 
supplied by Alcoa were welded at the 


joints to make each run a solid unit. The 
aluminum supplies the high electrical 
conductivity required. 

Alcoa bus bars, Aluminum Cable Steel 
Reinforced, and fittings are available for 
essential work. If your power project has 
been approved, Alcoa can supply the 
necessary With them, of 
course, goes the usual Alcoa engineering 
advisory service. ALUMINUM COMPANY 
or America, 1927 Gulf Building, Pitts- 
burgh 19, Pennsylvania. 


materials. 


Note to manufacturers of electrical equipment: W. P. B. Order M-1-4 
now permits the use of aluminum for electrical conductors. 
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He’s the man in the service 
The man whose skill and 
and equipment are keeping 
ica’s trucks rolling with the 
of Victory. 


69s gam eee 


He works miracles on old ¢ 
long overdue at the scrap hea 
adds thousands of miles to 
long life, thousands upon thoy 
of ton-miles of essential war 
portation. 4 


He’s the man behind the 

the man in the shop. He work 
hours—over, under, inside and 
side the trucks he knows m 
kept on the road. F 


For since America entered the 
there have been very few: 
trucks. It’s been up to thes 

the shop to keep the available} 
ply of trucks on the job. Bed 
of him, vital transportation 

ules have been maintained. | 
and fighting gear get there byt 
on time! A mighty important 
And he’s: doing it! q 


The men of International 

Service — the nation’s largest 
pany-owned truck service or; 
tion — are busier and more 
than ever, now that they’re in 
time service. No matter what 
make or model of truck, let 
truck-trained men of Internati 
Service add that vital extra mi 
to your trucks and keep them 
ing on the road to Victory! 


INTERNATIONAL HARVESTH 
COMPANY 
180 North Michigan Ave., Chicago |,! 


New Trucks Now — But Don't 


The government has authorized the 
facture of a limited number of new 
during 1944, for civilian use in @ 
occupations. A large share of thet’ 
trucks will be Internationals. For) 
new truck, see your International 
or Branch right away, and get valuabit 
ian making ovt your application. 
delay! 


INTERNATIONAL TRUC 
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FOR PIPE COVERING 
sulation is furnished in 3 ft. sections or segments in the 
following thicknesses: Standard, 114", 2", 2%", Double 
Standard and 3” (Double Layer). Often used as a second 
layer, outside of J-M'Superex, where pipe temperatures 
are above 600° F, 


.+«J-M 85% Magnesia Pipe In- 


IN BLOCK FORM... J-M 85% Magnesia Blocks are 
furnished 3x 18", 6"x 36”, 12x 36", in thicknesses of 
1 to 4", Weight, about 1.4 Ib. per sq. ft., per 1 thick. 


The Most Widely 
Used Specification 
in Power Plant 
Insulation for 

More Than 50 Years 


. -- and for good reasons 


At service temperatures up to 600° F., no 
insulation delivers more thoroughly satisfac- 
tory performance than J-M 85% Magnesia. 
That’s a fact that’s been proved time and 
again in power plants of every type. Light in 
weight, readily cut and fitted, J-M 85% Mag- 
nesia is easy to install. On the job, it pro- 
vides ample mechanical strength, long life 
and high insulating efficiency. Engineers 
agree that, wherever used, J-M 85% Magne- 
sia assures permanently economical service. 

Consult your nearest J-M District Office 
about your magnesia requirements, or write 
Johns-Manville, 22 East 40th Street, New 
York. 16, N.Y. 
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Now Off the Press 


WARTIME 
REGULATORY 
PROBLEMS 


A Volume Containing the Entire Proceedings of the 1943 War | 
Conference of the | 


| NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 


Including round-table discussions and reports on the following timely | 
and important subjects: 


Fair Rate of Return Under War Conditions—Office of Price Administration | 

and Rate Increases, Including Those Brought About by Fuel Adjust- 

ment Clauses—The Incidence of War Taxes: To What Extent 
Should They Be Approved As Operating Expenses—State 
Autonomy. in Regulation of Public Service Enterprises 
—dAir Transportation Regulation—Utility Finance 
— Telephone Regulatory Problems — Ac- 
counting, Valuation and Depreciation— 
These and Others. 
$6.00 | 

COMMITTEE REPORTS SEPARATELY PRINTED AND OTHER 1943 PUBLICATIONS | 
OF THE NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES riguesomieeereea 
Depreciation 
‘Telephone Regulatory Problems 
Legislation 
Developments in Regulatory Law 
Incidence of War Taxes, address of Clyde O. Fisher of Connecticut 
Accounts and Statistics 
Interpretations of Uniform System of Accts. for Electric Utilities, E-2, E-3, E-4, E-5, E-6.. 
Interpretations of Uniform System of Accounts for Gas Utilities, G- 1, G- 2, G- 3, G- ‘4, Gs 


Accounting Procedures equiring Commission Approval 
Proceedings of the 1941 Convention 
Proceedings of the 1942 War Convention 


(Where remittance accompanies order we pay forwarding charges) 


NATIONAL ASSOCIATION OF RAILROAD 


AND UTILITIES COMMISSIONERS 
7413 NEW POST OFFICE BUILDING WASHINGTON, D. C. 
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Use Tomorrow’s Oven Heat Control 


Today pilots of the swift and deadly P-51 Mustangs use a new kind of 
heat control — engineered, designed and manufactured by Robertshaw. 
Called an Actuator, this precision instrument controls engine operat- 
ing temperature automatically. Robertshaw Actuators have nearly 500 
parts, many built to tolerances ranging from .0001 to .0004 inches. 

Tomorrow the skill and experience gained in the development of 
these Actuators will mean still better Robertshaw Oven Heat Controls. 
So tomorrow, more than ever, a Robertshaw Oven Heat Control will be 
a fuel and food saving plus which homemakers will be looking for on 
the ranges they buy. 


Women's Interest Radio Programs Are Telling Home- 
makers About Robertshaw Oven Heat Controls 


Kober 


ROBERTSHAW THERMOSTAT COMPANY * YOUNGWOOD, PENNSYLVANIA 
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FEDERAL UTILITY REGULATION ANNOTATED 


(FURA) | 


The Public Utility Holding 
Company Act of 1935 
as administered by the 
Securities and Exchange Commission 
1935 to 1941, Inclusive 


A Section by Section Treatment 
of the Act, with 


(1) Effective SEC Rules 


(2) Annotations of Commission 
and Court decisions 


(3) Supplemental notes 


OTHER FEATURES: Historical introduction, 
personnel of the Commission since organiza 
tion (1934-1941), complete alphabetical list of 
subsidiaries of holding company systems, rules 
of practice, comprehensive subject index, an- 
nual pocket supplements. Price, $12.00; in com- 
bination with Public Utilities Reports, $10.00. 


AND TO KEEP YOU UP TO DATE: 


FURA - CURRENT SERVICE = SEC 


A continuing record issued twice a month, with special issues as required. 





Summaries and analyses of commission and court decisions 
Special studies of financial aspects, policies and practices 

upon observable: regulatory trends and tendencies 
References to and excerpts from addresses by members and staff 
Brief reviews of pertinent articles in periodical literature 
Notes on legislative proposals and congressional debates 
Guides to collateral material of interpretative or suggestive value 
All — information clarifying or expounding the Commis- 
sion’s wor 


Subscription price $25 a quarter, including convenient binder and 
periodical index. 5 





PUBLIC UTILITIES REPORTS, INC. 


1038 MUNSEY BUILDING 
WASHINGTON, D. C. 
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wee P e Whatever the demands of the gas in- 

dustry may be, Connelly is equipped 
or. meet them. With our new laboratory for scientific 
testing of purification materials and greatly increased 
facilities for the production of Iron Sponge, Governors, 
Regulators, Back Pressure Valves and other equip- 
ment for gas purification and control, Connelly is-at 
your service, ready for any emergency. 


Under the able management of Mr. A. L. Smyly, pio- 
neer in gas purification and pressure regulation, this 
organization has continued its leadership in the field, 
and the fact that Connelly products are standard in 
hundreds of the leading gas plants of the country is 
indicative of the service rendered. 





@ Mr. A er , Serie 
Presi 
Guamainr Tron 





Sponge & 
overnor Co. ano 
pro 
IRON SPONGE and GOVERNOR Company N 
CHICAGO, ILL ELIZABETH N_} PON. 


K sup Putwre utwre OF 


MODERN METERING 


THE cooperation of the electric utility 
industry with the watthour meter manufacturers 
h ‘ kept the design and development of the 
; n watthour meter well ahead of meter- 

ements. Thanks to this cooperative 
our meters will again play their 


SANGAMO ELECTRIC COMPANY 


§: paige l lope 8 ts 
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PROFESSIONAL DIRECTORY 


* This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. « « « 





THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
WEW YORK WASHINGTON CHICAGO MILWAUKEE 8AN FRANOISCO 
and other principal cities 








DAY & ZIMMERMANN. INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








vncx HOT, Bacon « Davis, zn. 


RATE OASES 

CONSTRUCTION : APPRAISALS 

OPERATING COSTS Engineers INTANGIBLES 
VALUATIONS AND REPORTS 


NEW YORK PHILADELPHIA WASHINGTON OHIOCAGO 








GANNETT. EASTMAN & FLEMING, INC. 
ENGINEERS 


Harrisburg Pennsylvania 








GILBERT ASSOCIATES, Inc. 


SPECIALISTS 


ENGINEERS 
POWER ENGINEERING SINCE 1906p... cine cad) Expediting, 


Steam, Electric, Gas, Hydro, 
Designs and Construction, Serving Utilities and Industrials Rates, Research; Reports, 
Operating Betterments, A Personnel Relations, 
Inspections and Surveys, z Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 

















FREDERIC R. HARRIS, INC. 


Engineers Constructors Management 
Reports Appraisals Valuations 
27 William St., New York, N. Y. 


KNOXVILLE SAN FRANCISCO HOUSTON 
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LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 








J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizatiens 
Consulting Engineering Mergers 

Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York Son Frencisce 











Sargent & Lundy 
ENGINEERS 
Steam and Electrie Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 














STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING °* APPRAISALS 
BOSTON e NEWYORK e CHICAGO + HOUSTON « PITTSBURGH 
SAN FRANCISCO e¢ LOS ANGELES 
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Albright & Friel Inc. 


Consulting Engineers 


Investigations, Valuations, and Reports 
Design and Supervision of Construction 


1520 Locust Street Phila., Penna. 


A. S. SCHULMAN ELECTRIC Co, 
Contractors 


TRANSMISSION LiINES—UNDERGROUND Distri- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH DEargorN ST. Cuicaco 














BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


Mark WOLFF 


Public Utility Consultant 
261 Broapway, New York, N. Y. 


Representing the Public Exclusively 
Since 1914. 

















BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisais, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


J. W. WOPAT 


Consulting Engineer 
Construction Supervisios 


Appraisals—Financia! 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 

































EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 








JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 











JENSEN, BOWEN & FARRELL 


Engineers 


Ann Arbor, Michigan 


Appraisals - Investigations - Reports 

in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 











DAVEY TREE TRIMMING SERVICE 


1846 1923 





JOHN DAVEY 
Founder of Tree Surgery 


Expert Tree Men 


A lineman who doesn't thoroughly 
know his business can't get things 
done, and what he accomplishes 
may not be too satisfactory. It's 
the same with tree men. But Davey 
men will please you. 


Always Use Dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 








———— 
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you CAN MAKE THESE 
DOOR SAVINGS 
in YOUR PLANT! 








1. By coiling in a small 
— the opening, 
olling Doors save 


> Wall and ceiling 


space 

Kinnear 

valuable 
Space, 


Savings in space and economies 
of maintenance and operation are 
only partly responsible for the 
wide use of Kinnear Rolling 
Doors. They also give you extra 
protection against fire, theft, riot, 
intrusion, sabotage, and the ele- 
ments. And every door is built to 
fit a particular opening, which as- 
sures highest operating efficiency. 
Kinnear Rolling Doors are built in 
any size, for any opening, in old 
or new buildings. Motor, manual 
or mechanical operation. You will 
save money by installing Kinnear 
Rolling Doors in your plant. Write 
for details today! 


THE KINNEAR MANUFACTURING CO. 
2060-80 Fields Cvenuc Columbus, Ohio 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 


Trash Racks 
Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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Save to Win 
with these four simple rules 
of battery care: 


Keep adding approved water. at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Keep the top of the battery and 
battery container clean and dry at 
all times. This will assure maximum 
protection of the inner parts. 


Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


4 Record water additions, voltage, 

and gravity readings. Don't trust 
your memory. Write down a com- 
plete record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 3225. 








i. a 


...is a vital principl 
of utility operatior 


Conservation of materials is no news 
to the men who operate public utilit 
With thrift and efficiency they have alv 
planned for conservation. 


They’ve squeezed the last ounce of 
out of materials and equipment in ti 
care... and today, that need is intensif 


One helpful principle to follow is that 
“Buy to Last—Save to Win.” Buy quill 
products and equipment, then care for it 
avoid needless replacement. That conse 
raw materials, labor, and space in factot 
It frees these productive elements for est 
tial war production. 


THE ELECTRIC STORAGE BATTERY ¢ 
Philadelphia 


Exide Batteries of Canada, Limited. Toroate 








